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PREFACE, 


Encouraged  by  the  public  appreciation  of  the  first  edition, 
this  revised  and  re-written  edition  is  being  brought  out  in  the 
hope  that  it  will  be  of  use  to  zamindars,  putnidars  and  lawyers 
in  general.  Explanatory  notes  are  given  in  this  edition  under 
all  the  sections  with  the  object  of  enabling  the  zamindars  and  the 
putnidars  to  better  understand  their  mutual  rights  and  liabilities. 

The  text  of  the  Putni  Regulation  has  been  taken  from  the 
Baptist  Mission  Press  edition  of  1828,  as  no  older  edition  is 
available.  As  the  original  edition  of  1819  is  not  now  available, 
some  difficulty  has  been  felt  as  to  the  punctuations  used  when 
the  Regulation  was  passed ;  and  the  punctuations  in  the  editions 
extant  vary.  The  punctuations  used  herein  are  the  result  of 
research  into  some  of  the  old  editions  and  are  for  all  practicable 
purposes  safe  and  reliable.  No  attempt  has  been  made,  as  has  been 
done  in  some  recent  publications,  to  interfere  with  the  marginal 
notes,  or  the  division  into  paragraphs.  The  repealed  portions  of 
this  Regulation  are  shown  in  Italics  within  parenthesis,  and  ail 
amendments  up  to  date  have  been  inserted  in  their  proper  places. 
All  reported  rulings  affecting  putni  sales  or  putni  taluks  from 
1819  to  1906  have  been  noted  in  their  proper  places  and  some 
which  cannot  be  legitimately  placed  under  any  section  of  this 
Regulation  are  collected  as  Miscellaneous  Notes  at  the  end  of 
this  book. 

The  law  of  procedure  is  to  be  found  in  the  Regulation 
itself  as  well  as  in  the  Regulation  and  Acts  given  in  the 
Appendix.  The  Constructions  of  the  Sudder  Dewany  Adawlut 
as  well  as  the  Rules  framed  by  the  High  Court  of  Calcutta  and 
by  the  Board  of  Revenue  of  Bengal  have  been  given.  These 
Rules  are  in  force  in  Eastern  Bengal  and  Assam  also.  No  new 
Rule  has  yet  been  made  by  the  Board  of  Revenue  of  Eastern 
Bengal  and  Assam.  Those  Constructions,  though  they  were 
valuable  in  the  early  days  of  Indian  Statutory  law,  have  become 
obsolete.  [Vide  Interpretation  of  Indian  Statutes  based  on 
Indian  Case-law,  pp.  5  &  6.) 

A  Bill  has  been  introduced  in  the  Supreme  Legislative 
Council  to  repeal  the  Dak  Cess  Act  VIII  (B.  C.)  of  1862. 

S.  C.  Ghosa. 
February,  1907. 
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ADDENDA. 

S.  11 . — The  purchaser  is  entitled  to  assess  at  pargana  rate  the  lands  in 
possession  of  a  tenant  under  the  defaulter  under  S.  11,  cl.  I,  though  at  the 
time  of  the  sale  a  suit  was  pending  for  reduction  of  his  rent  at  the  instance 
of  that  tenant. — In  the  matter  of  the  petition  of  Ishur  Chunder  /?"e,  S.  D.  A. 
D,  1846,  p.  158. 

S.  11.  — The  defaulting  putnidar  is  not  competent  to  purchase  the  putni, 
consequently  he  cannot  recover  under  cover  of  a  title  which  the  law  expressly 
disallows.  A  suit  for  possession  of  the  putni  from  a  purchaser  of  the 
benim  lar  of  the  defaulting  p.  ltnidar  was  disallowed.  (Sham  Chvnd  Bose  v. 
Dt/al  Chund  Bose.  not  followed).  —  Anund  M»y  Dutt  v.  Ramjoy  Mundnl,  S. 
D.   A.  D.,  1847,  p.  313. 

S.15.— A  purchaser  of  a  putni  at  a  public  sale  is  entitled  to  obtain  pos- 
session of  whatever  was  included  in  the  original  document  by  which  the 
putni  wa*  constituted. — Muhtab  Chunder  of  Burdwan  v.  L<dl  Mohun 
B-tnerjei,  S.  D.  A.  D.,  1847,  p.  168.  Followed  in  Muhtab  Chunder  Buha- 
door  v.  Ram  Mohun  Banerjee,  S.  D.  A.  D ,  1848,  p.  506 

When  a  portion  of  a  putni  lias  been  acquired  under  the  Land  Acquisition 
Act,  the  putnidar  is  not  only  entitled  to  an  abatement  of  rent  at  the  hands 
of  the  zamindar  proportionate  to  the  laud  acquired  but  he  i*  also  entitled  to 
some  share  of  the  compensation.  When  the  zamind  ir  takes  th  '  whole  of  the 
compensation  he  is  entitled  to  abatement  of  rent  to  the  extent  of  the 
annual  profits  of  the  land.  —  L  la  Jyoti  Prokash  Nandi  v.  Joqendra  Narayan 
Roy,  11  C.  W.  N.,  lii. 

Where  after  grant  in  putni  of  all  the  lands  appertaining  to  a  zamindari 
the  Collector  resumes,  under  Act  VI  (B.  C.)  of  1870,  the  rfotuhdari  chakran 
lands  and  transfers  them  to  the  owner  of  that  zamin  lari,  the  owner  of  the 
putni  is  entitled  to  those  lands  and  pay  the  assessment  imposed  by  the 
Collector  (Kashim  Sheik  v.  Prasanna  Kumar— I.  L.  R ,  33  Cal.,  598,  S.  C,  10 
C.  W.  N.,  598,  distinguished).  The  putnidar  may  also  evict  any  tenant  let 
in  by  the  zamindar  to  such  chaukidari  land  (Jon  ib  AH  v.  Rakibuddxn, 
9  C.  W.  N,  571  ;  1  C  L.  J.,  303,  followed).— Kazi  Nawaz  v.  Ramj  >du 
Bey,  1 1  C.  W.  N ,  201. 

Where  a  whole  mauza  is  granted  in  putni,  the  putnidar  is  entitled  to 
resumed  chaukidari  chakran  lands,  even  if  the  zamindar  had  reserved  in  the 
putni  patta  the  right  to  appoint  chaukidars. — Girish  Chandra  Roy  v.  Hem 
Chandra  Roy,  5  C.  L.  J.,  28. 

After  grant  in  putni  of  a  whole  mauza,  chaukidari  chakran  lands  of  that 
mauza  are  resumed  oy  the  Collector  and  settled  with  the  zamindar.  On 
default  in  payment  of  the  revenue  assessed  these  lands  are  sold.  In  such  a 
case  both  the  putnidar  and  the  zamindar  are  entitled  to  the  surplus  sale-pro- 
ceeds in  the  proportion  of  the  putni  rent  to  the  profits  of  the  zamindar 
derived  by  letting  in  putni. — Hari  Das  Coswami  v.  N>starini  Gupta,  5  C.  L. 
J.,  30. 

A  tenant  und<  r  a  chaukidar  in  chaukidari  chakran  land  may  as  a  raiyat 
acquire  right  of  occupancy  in  such  land. — Mrittunjoy  Roy  Chmodhury  v. 
Kenatullah  Narya,  5  C.  L.  J ,  53. 
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Where  the  purchaser  at  a  putni  sale  sues  the  defaulters  and  others  for 
khas  possession  of  some  lands  which  they  claim  to  be  lakhiraj,  on  proof  that 
those  lands  lie  within  the  ambit  of  the  putni  sold,  the  onus  to  prove  that 
those  lands  are  lakhiraj  is  shifted  on  to  the  defendants  ;  but  where  they 
prove  that  they  have  been  holding  those  lands  as  lakhiraj  and  as  distinct 
from  the  lands  of  the  putni  sold  for  a  long  series  of  years,  then  again  the 
onus  is  thrown  on  the  plaintiff.— Sashi  Bhusan  Bakshi  v.  Mahomed  Matain, 
4  0.  L.  J.,  548. 

Where  a  putni  sale  is  set  aside  and  the  defaulter  is  restored  to  posses- 
sion, he  and  not  the  purchaser,  is  liable  for  rent  to  the  znmindar,  for  rent  of 
the  putni  sold,  during  the  period  that  the  purchaser  was  in  possession  under 
his  purchase.  The  defaulter  in  such  a  case  is  entitled  to  «,the  amount  of 
profits  from  the  purchaser,  who  was  in  wrongful  possession  without  title. — 
ia  Sekkar  Banerj<e  v.  Bejoy  Chand  Mahtab,  4  C.  L.  J  ,  547. 

When  ^alo  of  &  putni  in  execution  of  a  rent  decree  thereon  is  set  aside 
the  purchaser  at  that  sale  is  entitled  to  refund  of  the  rent  of  that  putni  paid 
by  him  as  such  purchaser  to  the  zamindar. — Nagendra  Nath  Pal  Chowdhury 
v.  '/handra  Sekhar  Dalai,  5  C.   L.  J.,  59. 

The  word  rent  does  not  necessarily  include  interest  (I.  L.  R.,  25  Oal., 
571  referred).—- B hag aba ti  Debya  Choivdhurani  v.  Basanta  Kumari  Debi, 
5C.  X.  J.,  69. 
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The  tenure  now  known  in  some  legal  publications  as  patni  taluk  used  to 
be  called  pulni  talook.  The  words  as  used  in  the  Eegulations  to  mean  the 
same  tenure  are  putnee  taluq.  The  words  in  use  in  Bengalee  to  mean  the 
same  tenure  axe  pattuni  taluk.  This  tenure  had  its  origin  sometime  before 
"  Putni  "—Origin  and  the  Permanent  Settlement.  "  The  original  mean- 
object,  ing  of  the  worol  putni  seems  to  be,  as  Mr.  Harrington 
thinks,  '  settled ',  and  putni  taluq  means  a  dependent  tenure  settled  in 
perpetuity  at  fixed  rent."  (The  Land-law  of  Bengal  by  Bab u  [now  Hon'ble 
Mr.  Justice]  Sarada  Charan  Mitra,  M.A.,  B.L.,  Tagore  Law  Lectures,  1895, 
p.  142). 

A  description  of  what  was  known  as  a  putni  taluk  at  the  time  of  the 
passing  of  this  Regulation  is  given  in  section  1.  Though  the  same  name 
continues  to  this  day,  the  rights  and  liabilities  attached  to  such  taluks  have 
been  to  some  extent  modified  by  this  Regulation  and  by  subsequent  legisla- 
tion as  to  relationship  of  landlord  and  tenant.  These  taluks  were  the 
means  of  saving  many  a  zamindar  family  from  ruin  in  later  times.  In  parti- 
cular "The  estates  of  the  Maharaja  of  Burdwan  were  saved  by  the  creation 
of  these  putni  taluks,  as  the  system  afforded  the  only  means  of  escape  from 
the  ruin  of  ancient  families  in  Bengal,  brought  about  by  the  Permanent 
Settlement.  The  assessment  of  land-revenue  on  the  estates  settled  with 
the  Burdwan  Raj  was  very  high.  For  easy  and  punctual  realization  of  rent, 
leases  to  middlemen  in  perpetuity  and  at  fixed  rent  were  granted  to  a 
large  number  of  intermediaries,  who  were  thus  made  proprietors  in  the 
same  way  as  the  Government  had  made  the  Maharaja  of  Burdwan  a 
proprietor.  Regulation  VIII  of  1819  placed  on  a  legislative  basis,  this 
system  of  subinfeudation.  By  degrees,  the  system  extended  to  other 
zamindaries,  and  we  "have  now  a  very  large  number  of  put?ii  taluqs, 
especially  in  the  districts  of  Hooghly,  Burdwan,  Bankura,  Nuddea  and 
Purneah."  (Tagore  Law  Lectures,  1895,  p.  142). 

By  the  last  para  of  section  1  it  was  enacted  that  the  rules  laid  down  by 
section  2  and  the  subsequent  sections  would   take   effect   from   the  date   of 
their  promulgation  throughout  the  several  districts  of  the  Province  of  Bengal 
Extent  of  application  of     including  Midnapur.     The  Province  of  Bengal   was 
Reg.  viii  ■  f  1819.  then  almost   conterminous  with   Bengal   proper   of 

the  present  day  including  Assam,  except  such  parts  as  Arracan,  Sikkim, 
Cooch-Behar,  Manipur,  Hill  Tipperah,  etc  ,  which  have  been  added  to  Bengal 
at  a  subsequent  period.  The  subsequent  creation  of  the  Lieutenant  Gover- 
norship of  Eastern  Bengal  and  Assam  does  not  in  any  way  affect  the  local 
extent  of  this  Regulation  by  virtue  of  Act  VII  of  1905.  That  Behar  then 
formed  a  separate  Province  is  seen  from  the  mention  of  "Provinces  of 
Bengal,  Behar,  Orissa,**  and  Be n eras  "  in  the  Preamble  to  Regulation  XVIII 
of  1812,  which  was  enacted  to  explain  section  2  of  Regulation  V  of  1812. 
The  district  of  Midnapur  was  probably  then  a  part  of  the  Province  of  Orissa. 
The  district  then  known  as  Cuttack  was  immediately  to  the  south  of  the 
district  of  Midnapore.  The  district  of  Balasore  is  not  mentioned  in  the 
Regulations.  The  Dutch  factories  at  Balasore  became  British  territory  in 
1824  and  were  annexed  to  the  Cuttuck  zilla  by  Regulation  XVIII  of  1825  i 
but  to  this  day  the  Dutch  hold  a  piece  of  land  as  their  own  and  as  the  site  of 
their  old  factories,  near  the  town  of  Balasore  and  not  far  off  from  the  sea.  By 
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sections  2  and  3  of  Regulation  XII  [  of  1805,  the  paraganas  of  Pataspur, 
Kamardachor  and  Bograi,  which  apparently  were  parts  of  zilla  Cuttack, 
were  included  in  the  zilla  of  Midnapore.  The  portions  of  Bengal  now 
known  as  the  Scheduled  districts  were  within  the  sphere  of  this  Regulation 
until  the  passing  of  the  Scheduled  Districts  Act  XIV  of  1874.  This  Regula- 
tion has  since  been  declared  in  force,  by  Regulation  III  of  1872,  section  3, 
as  amended  by  Regulation  III  of  1880,  sections  2  and  6,  in  the  Sonthal 
Parganas  ;  and  by  Bengal  Government  Notifications,  Nos.  1397  and  1398, 
dated  the  2 1st  October  1881,  issued  under  section  3  of  the  Scheduled  Dis- 
tricts Act,  1874,  in  the  districts  of  Manhhoom  and  Pergunnah  Dhalbhoom. 
It  has  also  been  extended  to  the  Chittagong  Hill-Tracts  by  Regulation  I  of 
1900. 

The  title  of  this  Regulation  shows  that  it  was  enacted  with  a  view  to 
declare  the  validity  of  certain  tenures  and  to  define  the  relative  rights  of 
zamindars  and  putni  talukdars,  also  to  establish  a  process  for  the  sale 
of  such  taluks  in  satisfaction  of  the  zarnindir's  demand  of  rent.  The 
Preamble  recites  that  it  has  been  deemed  necessary  to  set  at  rest  by  a 
general  declaration  of  the  validity  of  any  tenures  which  were  then  in 
existence  and  which  came  into  existence  before  Regulations  V  and  XVIII 
of  1812  were  enacted  ;  and  that  it  has  been  deemed  necessary  to  regulate 
and  define  the  nature  of  the  property  given  and  acquired  on  the  creation  of  a 
Scope  and  object  of  the  putni  taluk  as  defined  in  the  earlier  part  of  that 
Rcgulati  ii,  Title,  Preamble.  Preamble,  to  declare  the  legality  of  the  practice  of 
underletting  in  the  manner  in  which  it  has  been  exercised  by  putnidars 
and  others,  and  to  afford  protection  to  under-lessees,  from  any  collusion 
of  his  immediate  superior  with  the  zimindar  or  other,  as  well  as  to  secure 
the  just  rights  of  the  zamindar  on  the  sale  of  any  tenure  under  the  stipu- 
lations of  the  original  engagements  entered  into  with  him,  and  for  certain 
other  purposes. 

The   recitals  in  the  Preamble  seem  to  show  that  the    right    to    bring  to 

sale  tenures  under  the  special  provisions  of  this    Regulation    at    the   middle 

and  at  the  close  of  the    Bengal   year    was    meant   for   the    zamindar   alone. 

Section  8  also  says  that  zamindars  shall  be  entitled  to  apply  for  sale.     By 

Regulations    I    and    VIII    of    1793    settlement    of 

Right  to  apply    for  sale.         revenue  w„g  ma<]e  Wlth  ,he  actual  ,,r0prietors  of  the 

soil,  of  whatever  denomination,  whether  zamindars,  talukdars  or  Chau- 
dhuries.  Sections  5  and  9  of  Regulation  VIII  of  1793  recite  what  talukdars 
are  to  be  considered  actual  proprietors.  This  classification  of  proprietors 
has  not  been  adopted  in  this  Regulation  VIII  of  1819.  Put  in  the  earlier 
sections  the  words  used  are  "the  zamindar  or  other  superior"  and  in  section 
8  and  the  subsequent  sections  mention  is  made  only  of  the  zamindar. 
In  section  8  the  words  "proprietors  under  direct  engagement  with  the 
Government"  following  the  word  •'  zamindar "  explain  the  meaning  of  the 
words  zimindar  and  widen  the  class  of  persons  entitled  to  apply  under 
that  section  for  sale  The  class  known  as  zunindars  is  therefore  indis- 
tinguishable from  other  proprietors  of  land  under  direct  engagement  with 
Government  for  the  payment  of  revenue. 

In   Regulation    VII    of  1822    the    following    classes    of  proprietors    are 

.    ,      ,  mentioned:     "zamindars     or     other      persons     ac- 

Wh.i  .ire  zamuitlars  r  ,  ,     ,        ,  t  r 

knowledgeu  as  proprietors  or  possessors  ol  a  per- 
manent interest  in  the  mahals  for  which  they  may  have  engaged,"  "sadr 
matguzars  or  peisons  admitted  to  engage  for  payment  of  the  Government 
revenue",  "zamindars  or  other  nmlguzars  as  aforesaid",  "zamindar  or  other 
sadar  malguzar,"     '  zamindar,    malguzar   or  farmer,"   and   proprietor   of  a 


INTRODUCTION.  XXIX 

"  mahal  hitherto  recognized  as  the  taluka,  zamindari  or  the  like,  of  one 
or  more  sadr  malguzars  ".  In  Regulation  IX  of  1825  are  mentioned 
"zamindar,  taluqdar,  or  other  malguzar  with  whom  a  permanent  settlement 
has  been  concluded  ".  In  Regulation  III  of  1828  are  mentioned  Y  zamindar, 
taluqdar  or  other  sadr  malguzar".  They  indicate  that  in  the  Regulations 
the  Legislature  used  the  word  zamindar  generally  to  mean  the  highest 
class  of  proprietors  under  engagement  directly  with  the  Government,  from 
before  the  permanent  or  perpetual  settlement  of  Bengal,  to  pay  revenue 
in  respect  of  the  landed  property  for  which  he  took  permanent  settlement  ; 
and  not  the  inferior  class  of  proprietors,  though  under  direct  engagement 
with  the  Government  to  pay  revenue,  whether  from  before  or  after  the 
permanent  settlement,  such  as,  independent  taluqdars,  taluqdars,  chau- 
dhuries,  malguzari  ayamadars,  &c.  But  in  sec.  8  of  the  Putni  Regulation 
by  the  word  zamindar  is  apparently  meant  holder  or  owner  of  an  estate 
paying  revenue  (not  rent)  in  respect  of  that  estate  directly  to  the  Govern- 
ment as  distinguished  from  dependent  talukdars  and  Kims  Mahal  tenants. 

Independent  taluks  existed  at  the   time   of  the    Permanent    Settlement 
and     lands     resumed    by    the    Government   and  subjected    to   payment   of 
revenue  under  Regulation  XIX  of  1793  came  to  be  either  dependent  taluks 
or   independent   taluks.     By  Regulation    I  of  1801 
Dependent      talukdars—     talukdars  were  allowed  to  separate  their  taluks  from 
their  stitus.  zamindars   and  pay  the  revenue  directly  to  Govern- 

ment ;  the  taluks  of  those  who  did  not  avail  of  this  o  portunity  continue 
to  this  day  to  be  dependent  taluks.  These  are  distinct  from  putni  taluks, 
for  revenue  is  payable  in  respect  of  these  dependent  taluks  through  the 
zamindars  to  the  Government  as  originally  their  engagement  was  with  the 
Government  ;  the  engagement  as  to  putni  taluks  is  with  the  zamindar  only. 

By  Regulation  XXIX  of    1814    Ghatwali    lands  within    the   district  of 
Birbhoom   were   subjected  to    payment    of  revenue 
Ghatwali      tenures      of    to    Government    by    the  Ghatwal  and  his  heirs  and 
successors  in  perpetuity  ;  but  the  lands  were  attach- 
ed to  the  zamindari  of  Birbhoom  and  the  revenue  was  made  payable  through 
the  zamindar. 

In  1895  Babu  (now  Honourable  Mr.  Justice)  S.  C.  Mitra  in  his  Tagore 
Law  Lectures  after  tracing  the  history  of  the  land  revenue  settlement 
from  the  earliest  times  observed  that  the  persons  or  families  known  as 
zamindars  in  1790  were  not  merely   collectors  of  land-revenue  or    tahsildars 

removable  at    pleasure  ;    and    that    the    office    of 

Zamindars— their    status     zamindar   had,    in   fact,   in   mo4  instances  become 

Settlement.  hereditary,   and   they   paid    fixed  sums   ot    money 

to  the  Nabob's  treasury,  more  as  tribute  than  as 
land  revenue.  He  further  observed  that  when  the  authorities  in  England 
and  the  Govern-  r-General's  Council  in  India,  agreed  in  dealing  with  all  these 
zamindars  in  the  same  way  as  if  they  were  feudal  lords,  some  of  them 
were  no  doubt  raised  in  position  and  emolument,  but  the  status  of  many 
of  them  was  lowered  ;  that  the  revenue  fixed  by  the  Permanent  Settlement 
was  so  high  that  the  Rajas  of  Nadia,  Rajashahye,  Bishenpur,  Dinajpur, 
Kasijora,  Birbhoom,  and  several  other  smaller  zamindars  were  ruined  ;  and 
that  the  Raja  of  Burdwan  only  escaped.  Mr.  Shore  in  his  Minute  in  1789 
characterised  the  relation  of  a  zamindar  to  Government  as  neither  that 
of  a  proprietor  nor  a  vassal,  but  a  compound  of  both.  Regulation  II  of 
1793  recoguised  that  the  property  in  the  soil  had  vested  in  the  landholders. 
Mr.  Phillips  in  his  Tagore  Law  Lectures  of  1875  said  that  his  views  agreed 
with  Mr.  Shore's. 
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In  Regulation  VIII  of  1793  the  word  "estate"  is  used  in  a  rather 
ambiguous  sense  to  mean  the  lands  the  actual  pro- 
prietary right  to  which  belongs  either  to  the  zamin- 
dars  or  to  other  actual  proprietors  such  as  Taluqdars,  Chaudhuries, 
Malguzari  Ayamadars,  ^  c,  or  to  both.  The  word  "  estate "  was  defined 
in  sec.  13  of  Regulation  VIII  of  1800  as  "  any  land  being  malguzari,  or 
subject  to  the  payment  of  public  revenue,  for  the  discharge  of  which  a 
separate  engagement  has  been,  or  may  be,  entered  into  with  Government " 
as  well  as  "any  land  subject  to  the  payment  of  revenue  for  which  a 
separate  engagement  may  have  been  executed  to  Government  by  the  pro- 
prietor or  by  a  farmer  ;  or  which  may  have  been  separately  assessed  with 
the  public  revenue,  although  no  engagement  shall  have  been  executed  to 
Government  as  in  cases  where  the  estate  may  be  held  khis  by  a  sezawul 
or  other  officer  on  the  part  of  Government,  or  be  managed  by  a  serberakar 
for  the  benefit  of  a  disqualified  proprietor."  This  section  was  repealed  by 
Bengal  Act  VII  of  1876,  sec.  2. 

Sale  of  the  zamindari  for  arrears  of  revenue  is  directed  by  sec.  7  of  Reg 
I  of  1793  ;   and  by  sec.  9  zamindars,  independent  talukdars  and  other  actual 
proprietors  of  land  are  authorized  to   transfer   by  sale,   gift   or   otherwise, 
their  proprietary  rights  in  the  whole  or  any  portion 
'Zamindari"  of    tneir  reapect;}ve   estates.     Zamindari    evidently 

means  the  estate  of  a  zamindar  in  respect  of  which  permanent  settlement 
was  made  under  Reg.  I  of  1793  with  such  zamindar.  It  is  doubtful  if  a 
zamindari  is  purchased  by  the  Government  and  fresh  settlement  is  made, 
whether  the  person  who  takes  fresh  settlement  may  properly  be  called  a 
zamindar  within  the  meaning  of  the  earlier  Regulation  laws.  The  word 
"zamindar"  has  in  later  years  acquired  a  wider  meaning — see  the  various 
definitions  of  that  word  in  Act  XVI  of  1882  ;  Act  II  of  1884  ;  Act  XX  of 
1896;  Act  VI,  B.  C,  of  1870;  Act  VI,  B.  C,  of  1873;  Act  V,  B.  C.,  of  1875  ; 
Act  H,  B.  C,  of  1882  ;  Act  V,  B.  C.  of  1887  ;  and  Act  VI,  B.  C,  of  1890. 
But  these  definitions  do  not  affect  the  word  zamindar  as  used  in  the  Regula- 
tion laws.  (See  Oh.  Ill,  S.  i  of  the  Interpretation  of  Indian  Statutes 
based  on  Indian  Case-law.)  Some  of  those  definitions  include  owners  of 
revenue-free  estates  or  estates  in  respect  of  which  revenue  is  payable  in 
future  and  may  include  even  the  Government. 

Mr.  Holt  Mackenzie  in  1832  observed  that  the  zamindars  of  Bengal, 
though  many  of  them  originally  held  a  mere  office,  must  be  considered  as 
having  been  vested  by  the  settlement  with  the  pro- 
perty of  everything  within  their  zamindaries  which 
belonged  to  the  Government,  and  was  not  reserved  by  it. — Zemindari  Settle 
raent  of  Bengal  by  Hollingsburry,  Vol.1,  p.  140.  Mr.  Holt  Mackenzie 
places  most  of  the  zamindars  of  Bengal,  in  the  class]  of  cultivating  zamin- 
dars who  have  the  full  right  to  cultivate  or  let  the  lands  of  which  they 
collect  the  revenue  and  in  regard  to  which  they  assert  a  right  as  colonists 
or  conquerors. 

The  Bengal  Government,  in  Sir  George  Campbell's  Administration 
Report  for  1872-73,  gave  the  following  history  of  putni  tenures  :— At 
the  Permanent  Settlement,  Government,  by  abdicating  its  position  as  ex- 
clusive possessor  of  the  soil,  and  contenting  himself  with  a  permanent  rent 
charge  on  the  land,  escaped  thenceforward  ;ill  the  labour  and  risks  attendant 
upon   detailed   mofussil   management.     The   zamindars   of    Bengal   proper 

were  not  slow  to  follow  the  example  set  them,  and 
creation!     benure8-thelr     immediately  began  to  dispose  of  their    zamindaries 

in  a  similar  manner.  Permanent  under-tenures, 
known  as  putni  tenures,  wore  created  in  largo  numbers,  aud  extensive  tracts 
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were  leased  out  on  long  terms.  By  the  year  1819  permanent  alienations 
of  the  kind  described  had  been  so  extensively  effected,  that  they  were 
formally  legalized  by  Regulation  VIII  of  that  year,  and  means  afforded  to 
the  zamindar  of  recovering  arrears  of  rent  from  his  putnidars,  almost 
identical  with  those  by  which  the  demand  of  Government  were  enforced 
against  himself.—  Zamindari  Settlement  of  Bengal,  Vol.  I,  p.  354.  These 
putni  tenures  were  thereby  declared  to  be  liable  to  summary  sale  by  the 
Collector  on  the  application  of  the  zamindar  in  case  of  default  in  payment 
of  rent,  and  thus  the  zamindar  was  allowed  a  speedy  means  of  collecting 
rent  to  pay  up  regularly  the  revenue  payable  l»y  him  to  the  Collector 
and  of  saving  his  zamindari  from  summary  sale  for  arrears  by  the  Collector. 

A  putni  taluk  created  subsequently  to  the  passing   of  this  Reg.  VIII  of 
1819  is  liable  to  sale  under  this  Regulation,  even  though  an  express  condition 
Putnis  created  after  1819     to  tnat  effect  may  not   have    been    inserted    in    the 
are  liable  to  sale  for  arrears     Kabuliut — Kristomonee      Debea     v.     Gooroogobind 
of  rent-  Shiekanto,    Sev.,    173.     In     Watson   v.    Collector  of 

Zdla  Rajshahye  (3  B.  L.  R.,  P.  C,  48)  this  question  was  not  raised,  but  the 
sale  of  the  putni  taluk  the  subject  matter  of  the  suit  took  place  under  this 
Regulation  and  the  putni  taluk  was  created  in  1837.  In  Tarini  Charon 
GangulVs  case  (3  B.  L.  R.,  A.  C,  437)  the  putni  taluk  the  subject-matter 
of  the  suit  was  held  good  under  this  Regulation  though  created  in  1837, 
and  by  a  Co-sharer  zamindar  in  his  share  of  a  pargana. 

This  Regulation  was  passed  into  law  by  the  Governor-General  in  Council 
on  3rd  September  1819.  The  object  and  reasons  for  passing  it  as  well  as  the 
rr- ^  *t>  ttttt  ,io-m  mischief  sought  to  be  remedied  by  it  are  stated  in 
mstory  of  Reg.  VIII  of  1819.  the  Preamble°0P  section  L  Unde/sec.  5  of  Regula- 
tion XLI  of  1793  it  was  necessary  to  have  a  preamble  to  every  Regulation 
(see  p.  30  note,  Interpretation  of  Indian  Statutes  based  on  Indian  Case-law). 
The  proceedings  of  the  Council  when  the  Bill  for  this  Regulation  was  befo:e 
it  are  not  now  available.  It  was  passed  after  mature  consideration,  and 
this  is  now  evidenced  by  the  long  time  that  it  has  been  in  force  without 
material  alteration  or  amendment.  Sir  H.  T.  Prinsep,  then  an  illustrious 
Member  of  the  Supreme  Legislative  Council,  and  father  of  Sir  H.  T.  Prinsep, 
late  a  Judge  of  the  High  Court  of  Judicature  at  Calcutta,  wrote  a  long 
and  valuable  Minute  on  the  Bill.  It  was  like  a  report  of  the  Select  Com° 
mittee  in  charge  of  a  Bill  of  the  present  day.  This  Minute  though  probably 
B,       tt      t      r.  •  m  existence  cannot  be  found,   for  it  appears  that  it 

oir      li.       l.       Frinsep  s  i     p  ,i        /«  '  •    .     ■, 

Minute.  was  betore   the   Commissioners   appointed  to   con- 

sider the  Bill  which  ultimately  became  the  Bengal 
Tenancy  Act.  The  original  copy  of  the  Regulation  is  also  missing.  An 
enquiry  was  made  for  this  original  copy  as  well  as  for  the  Minute  in  the 
Legislative  Department  but  they  were  reported  to  be  missiug.     Consequently 

Punctuation  some  dim^ulty  has   beeu  felt  with   regard  to   the 

punctuations.  The  oldest  editions  that  could  be 
found  have  been  followed  in  the  matter  of  the  punctuations.  It  may  be 
as  well  to  state,  however,  that  their  Lordships  of  the  Privy  Council  in  the 
case  of  Maharani  of  Burdivan  have  held,  with  reference  to  the  coma  after 
the  words  "  to  be  similarly  published  at  the  Cutcherree,"  in  sec.  8  of  this 
Regulation,  that  it  is  an  error  to  rely  on  punctuation  in  construing  Acts  of 
the  Legislature  (see  Ch.  II.  s.  v  of  Interpretation  of  Indian  Statutes  based 
on  Indian  Case-law,  Maxwell  on  the  Interpretation  of  Statutes,  4th  Ed  , 
p.  62  ;  and  Wilberforce  on  Statute  Law,  p.  293). 

Sections  18  and  19  of  this  Regulation    were   repealed   by   section    1    of 

Act  X   of  1859,   the   Rent   Act.     Section  19  referred  to  arrest  of  defaulters 

Repealed  sections.  ft   summary  process  on  the  application  of  not  only 

the  zamindar  but  also  of  any  talukdar,   farmer,   or 
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other  person  entitled  to  receive  rent.  Section  18  conferred  upon  such  land- 
lords right  to  attach  by  the  process  of  sezxwul  the  leasehold  in  arrear, 
and  to  cancel  such  leaseholds  by  a  summary  process.  This  section  also 
explained  some  doubts  as  to  the  meaning  of  sec.  15  of  Regulation  VII  of 
1799.  Section  16  <>f  the  Putni  Regulation  which  provided  a  process  for 
sale  of  under-tenures  for  arrears  was  repealed  by  sec.  2  of  Act  VIII  (B.  C. ) 
of  186%  which  especially  provides  for  the  sale  of  under-tenures  by  a  summary 
process.  These  repeals  took  away  some  of  the  remedies  by  summary 
process.  Under  sec.  9  of  this  Regulation  it  is  necessary  for  the  purchaser 
to  deposit  15  P.  C.  of  the  purchase-money  at  the  time  of  his  purchase. 
This  deposit  even  if  forfeited  was  considered  as  p>rt  of  the  sale  proceeds  ; 
but  by  Act  XXV  of  1850  it  has  been  enacted  that  if  the  balance  of  the 
purchase- money  is  not  paid  within  the  time  prescribed  by  sec  9  of  this 
Regulation  this  deposit  after  forfeiture  shall  be  applied  to  defray  the 
expenses  of  the  sale,  and  the  surplus,  if  any,  shall  be  forfeited  to  Govern- 
ment. Some  provisions  in  sees.  8  and  9  for  petition  or  application  to 
Civil  Court  being  found  redundant  were  repealed  by  sec.  1  of  the  Repealing 
Act  XVI  of  1874.  Some  references  to  Regulations  XLIV  of  1793  and 
VI [  of  1799  were  repealed  by  the  same  Act,  as  those  Regulations  had  been 
repealed.  Certain  provisions  in  section  1  having  become  redundant  owing  to 
the  then  state  of  the  law  in  foce  were  also  repealed  by  sec.  2  of  Act  XII  of 
1891.  These  repeals  are  shown  in  their  proper  places  in  the  body  of  this 
book  as  reference  to  them  may  be  necessary  in  construing  other  parts 
of  this  Regulation  (see  p.  178  of  Interpretation  of  Indian  Statutes  based  on 
Indian  Case-law  ;  Wilberforce,  on  Statute  Law,  p.  21  ;  and  Maxwell,  on  the 
Interpretation  of  Statutes,  4th  Ed.,  p.  622). 

There  has  been  no  amendment  of  this  Regulation  by  adding  any  proviso 
or  any  word  or  words  ever  since  it  has  been  on  the  Indian  Statute  book. 
At  one  time  when  the  Bill  which  became  the  Bengal  Tenancy  Act 
1885  was  in  the  Legislative  Council  it  was  seriously  proposed  to  repeal 
this  Regulation  and  incorporate  its  provisions  in  a  modified  form  ;  but 
the  Council  differed  in  opinion,  and  the  Regulation 
Amendments  rejected.  Wfts  lef(.  untoached_      It  fc  now  piwided  in   sec.  195 

of  the  Bengal  Tenancy  Act  VIII  of  1885  that  nothing  in  that  Act  "shall 
affect  any  enactment  relating  to  putni  tenures,  in  so  far  as  it  relates 
to  those  tenures."  A  suggestion  was  thereafter  made  in  the  Bengal 
Legislative  Council  by  one  of  the  Members  to  have  a  clause,  similar 
to  sec.  310  A  of  the  Code  of  Civil  Procedure  1882,  or  sec.  174  of  the 
Bengal  Tenancy  Act  1885,  inserted  in  the  Regulation  to  allow  putnidars 
an  opportunity  to  save  their  taluks  from  sale  by  deposit  of  money  with  the 
Collector  within  30  days  of  the  sale  ;  but  the  suggestion  was  not  accepted 
by  the  majority  of  the  Members,  who  were  of  opinion  that  such  a  provision 
would  militate  against  the  main  object  of  the  statute,  viz.,  to  provide  facilities 
for  the  speedy  collection  of  rent  and  to  secure  the  proper  realization  of 
revenue. 

The  scope  of  this  Regulation  was  widened  by  Regulation  I  of  1820, 
and   some   of  its   provisions   were   made  applicable   to  all  sorts  of  tenures 

which  may  come  under  the  first  clause  of  sec.  8 
dS?2\o  *£***    of  this  Regulation.     By  Act   XXXIII  of  1850   the 

petition  to  the  Civil  Court  that  was  formerly  neces- 
sary under  sections  8  and  9  of  this  Regulation,  was  dispensed  with.  Act 
\  1  of  1853  further  provided  that  the  Collector  or  an  Independent  Deputy 
Collector  is  to  hold  the  sale.  This  Act  also  provides  rules  for  conducting 
sales  and  for  determining  the  territorial  jurisdiction  to  hold  sales  under 
this  Regulation.    Act  VIII  of  1865,  by  sections  1  and  3,  further  explained  the 
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moaning;  of  the  word  "Collector,"  who  is  to  hold  the  sale.  (For  Regulation 
I  of  1820,  and  Acts  XXV  of  1850,  XXXIII  of  1850,  VI  of  1853  and  VIII 
of  1865,  see  Appendix). 

The  scope  of  this  Regulation  has  been  summarized  by  their  Lordships 
of  the  Privy  Council  in  Watson  v.  Collector  of  Zillah  Itajshahye  (1869 — 3 
B.  L.  R.,  P.  C,  40)  as  follows  : 

It  is,  first,  to  legalize  the  tenure,  the  legality  of  which  had  been 
doubted  ;  after  declaring  that  putni  tenures  are  valid,  it  provides  that  they 
shall  be  transferable  and  answerable  for  the  debts  of  the  putnidar.  It 
next  declares  that  such  tenures  are  not  voidable  for  arrears  of  rent,  but 
that  the  zamindar's  remedy,  where  there  is  an  arrear  of  rent,  shall  be  a 
The  Judicial  Committee  Sfile  nnder  the  provisions  of  this  Regulation.  It 
of  the  Privy  Council  on  the  further  declares  that  the  zamindar  is  not  entitled 
scope  of  this  regulation.  to  refUse  to  give  effect  to  a  transfer  ;  and  then 
follow  certain  provisions  which  are  in  favour  of  the  zamindar.  The  Regula- 
tion provides,  that  in  conformity  with  Established  usage,  he  shall  be  entitled 
to  exact  a  fee  upon  every  such  alienation.  It  6xes  the  maximun  fee  ;  it 
provides  that  he  shall  also  be  entitled  to  demand  substantial  security  from 
the  transferee,  or  purchaser,  to  the  amount  of  half  the  jumma  rent,  or 
yearly  rent  payable  to  him  from  the  tenure  transferred,  and  that  the  same 
thing  shall  happen  when  the  tenure  passes  in  a  sale  made  in  execution  of  a 
decree  or  judgment  of  Court ;  that  the  zamindar  may  refuse  to  sanction  a 
transfer  until  the  fee  and  security  be  tendered  ;  that  if  there  is  a  dispute  as 
to  the  sufficiency  of  the  security,  it  is  to  be  determined  by  appeal  to  the 
Civil  Court,  and  it  gives  him  further  powers.  In  the  6th  section  there  is 
this  express  provision,  "  That  the  rules  of  this  and  of  the  preceding  section 
shall  not  be  held  to  npply  to  transfers  of  any  fractional  portion  of  a  putni 
taluk,  nor  to  any  alienation  other  than  that  of  the  entire  interest  ;  for  no 
apportionment  of  the  zamindar's  reserved  rent  can  be  allowed  to  stand  good 
unless  made  under  his  special  sanction."  The  11th  section  shows  what  the 
consequence  of  one  of  these  sales  is.  It  gives  to  the  purchaser — assuming, 
of  course,  that  the  sale  has  been  regularly  conducted  —what  their  Lordships 
may  call  a  Parliamentary  title.  It  declares  that  the  tenure  shall  be  sold 
"  free  of  all  incumbrances  that  may  have  accrued  upon  it  by  act  of  the  de- 
faulting proprietor,  his  representatives  or  assignees,  unless  the  right  of 
making  such  incumbrances  shall  have  been  expressly  vested  in  the  holder,  by 
a  stipulation  to  that  effect  in  the  written  engagements  under  which  the  said 
taluk  may  have  been  held.  No  transfer  by  sale,  gift,  or  otherwise,  no 
mortgage  or  other  limited  assignment  shall  be  permitted  to  bar  the  in- 
defeasible right  of  the  zamindar  to  hold  the  tenure  of  his  creation  answer- 
able in  the  state  in  which  he  created  it  for  the  rent,  which  is,  in  fact,  his 
reserved  property  in  the  tenure,  except  the  transfer  or  assignment  should 
have  been  made  with  a  condition  to  that  effect  under  express  authority 
obtained  from  such  zamindar." 
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(REGULATION   VIII.  OF  1819.)t 

A  Regulation  to  declare  the  Validity  of  certain  Tenures, 
and  to  define  the  relative  Rights  of  Zemindars  and 
Putnee  Taloohdars  ;  also  to  establish  a  Process  for 
the  Sale  of  such  Taloohs  in  satisfaction  of  the  Zemin- 
dar's Demand  of  Rent,  (*and  to  explain  and  modify 
other  parts  of  the  system  established  for  the  Collec- 
tion of  Rents  generally  throughout  Bengal, — 
Passed     by    the    Governor     General 

of  ActxnSMs^.8,2  in  Council,  on  the  3rd  September 
1819  ;  corresponding  with  the  19th 
Bhadoon  1226  Bengal  era  ;  the  29th  Bhadoon 
1226  Fussily  ;  the  20th  Bhadoon  1227  'Willaity  ; 
the  14th  Bhadoon  1876  Sumbut  ;  and  the  12th 
Zekaad  1234  Higeree). 

As  to  how  far  the  title  of  a  statute  may  be  referred  to  in  construing 
its  enacting  portions— see  pages  13  to  18  and  the  foot-note  at  page  127  of 
the  Interpretation  of  Indiau  Statutes,  and  sec.  5  of  Chapter  I  of  Maxwell 
on  Interpretation  of  Statutes,  4th  Edition,  pages  59-61. 

The  title  shows  that  this  Regulation  is  a  validating  enactment  as  to 
the  rights  and  liabilities  attached  to  what  was  then  usually  denominated 
putni  talooks. 

To  define  the  relative  rights  of  Zemindars  and  Putni  Taloohdars. — Some 
of  the  most  important  privileges  which  the  zamindar  now  has  as  against 
his  putnidar  are— (a)  that  he  can  bring  to  sale  the  putni  summarily  for 
arrears  of  rent  due  on  account  of  the  current  year  or  the  year  just  passed 
under  sec.  8  by  simply  making  an  application  to  the  Collector  without 
bringing   a  suit   for  the  arrears — (6)  that  he  is  not  bound  to  recognize  a 

*  This  title  was  given  by  Act  V  of  1897. 

+  This  Regulation  is  in  force  in  the  whole  of  Bengal  proper  and  it  has  been 
declared  in  force  by  Regulation  III  of  1872,  S.  3,  as  amended  by  Regulation  III  of 
1886,  Ss.  2  and  6,  in  the  Sonthal  Pergunnahs,  and  under  S.  3  of  the  Scheduled 
Districts  Act  1874,  in  the  District  of  Manbhoom  and  Pergunnah  Dhalbhoom,  by 
Bengal  Govt.  Notifications  Nos.  1397  and  1398,  dated  the  21st  October  1881.  It 
has  been  extended  to  the  Chittagong  Hill-Tracts  by  Reg.  I  of  1900. 

For  Revenue  Officers  Government  has  published  Registers  and  Returns  Manual 
1902,  and  Inspection  Manual,  1902.  Lawyers  and  the  public  in  general  have  little 
necessity  to  refer  to  them. 
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transferee  of  a  putni  as  his  tenant,  unless  the  transferee  furnishes  security 
under  sees.  5  and  6,  notwithstanding  the  provisions  of  sec.  13  of  the  Bengal 
Tenancy  Act  18b5  (Gyanada  Kantho  Roy  Bahadur  v.  Bromomoyi  Dassi,  I.  L. 
R.,  17  Cal.,  162)  ;  and  (c)  that  he  is  not  bound  to  accept  surrender  or  relin- 
quishment  of  the  putni  (Eeera  Lall  Pal  v.  Neel  Monee  Pal,  20  W.  R.,  383). 

Sec.  195  of  the  Bengal  Tenancy  Act  VIII  of  1885  provides  : 
"  Nothing  in  this  Act  shall  affect — (a)        *        *        * 
(e)  any  enactment  relating  to   putni   tenures,   in   so  far  as  it   relates  to 
those  tenures ;  *        *        *        ." 

Sec.  166  of  the  Bengal  Rent  Act  X  of  1859,  provides  : 
"  Nothing  contained  in  this  Act  shall  be  held  to  affect  the  right,  vested 
in  proprietors  of  land  under  direct  engagement  with  Government,  of  bring- 
ing to  sale  for  arrears  of  rent  putni  taluks  and  other  similar  tenures  under 
the  provisions  of  Regulation  VIII,  1819." 

There  is  no  such  saving  clause  in  Bengal  Rent  Act  VIII  of  1869. 

1.     By  the  rules  of  the  perpetual  settlement,    pro- 
prietors   of    estates    paying   revenue 
Preamble.  to    Government,    that   is,   the  indivi- 

duals answerable  to  Government  for 
the  revenue  then  assessed  on  the  different  mohauls, 
were  declared  to  be  entitled  to  make  any  arrangements 
for  the  leasing  of  their  lands  in  talook  or  otherwise,  that 
they  might  deem  most  conducive  to  their  interests.  By 
1  Repealed  by  Act  the  rules  of  Regulation  XLIV.  17931, 
xxix  of  1871.  however-,  all  such   arrangements  were 

subjected  to  two  limitations  :  first,  that  the  jumma,  or 
rent,  should  not  be  fixed  for  a  period  exceeding  ten 
years  ;  and  secondly,  that  in  case  of  a  sale  for  Gov- 
ernment arrears,  such  leases  or  arrangements  should 
stand  cancelled  from  the  day  of  sale.  The  provisions 
of  Section    2,      Regulation     XLIV. 

xxixTmi.  by  Act  17932>  by  which  the  Period  of  ?11 
fixed  engagements  for  rent  was  limit- 
ed to  ten  years,  have  been  rescinded  by  Section  2, 
Regulation  V.  1812,  and  in  Regulation  XVIII.  of  the 
same  year  it  is  more  distinctly  declared,  that  zemindars 
are  at  liberty  to  grant  talooks  or  other  leases  of  their 
lands,  fixing  the  rent  in  perpetuity  at  their  discretion  : 
subject,  however,  to  the  liability  of  being  dissolved  on 
sale  of  the  grantor's  estate  for  arrears  of  the  Govern- 
ment revenue,  in  the  same  manner  as  theretofore.  In 
practice  the  grant  of  talooks  and  other  leases  at  a  rent 
fixed  in  perpetuity  had  been  common  with  the  zemindars 
of  Bengal  for  some  time  before  the  passing  of  the  two 
regulations    last   mentioned,   but,    notwithstanding    the 
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abrogation  of  the  rule  which  declared  such  arrange- 
ments null  and  void,  and  the  abandonment  of  all  inten- 
tion or  desire  to  have  it  enforced  as  a  security  to  the 
Government  revenue  in  the  manner  originally  contem- 
plated, it  was  omitted  to  declare  in  the  rules  of  Regula- 
tions V.  and  XVIII.  of  1812,  or  in  any  other  regula- 
tion, whether  tenures  at  the  time  in  existence,  and  held 
under  covenants  or  engagements  entered  into  by  the 
parties  in  violation  of  the  rule  of  Section  2,   Regulation 

XLIV.    17931,    should,    if  called   in 
xxixSemtd  hy  Act      question,    be     deemed     invalid   and 

void    as  heretofore. — This    point    it 
has  been  deemed  necessary  to  set  at    rest  by    a   general 
declaration    of  the    validity  of  any  tenures  that    may  be 
now  in  existence,  notwithstanding  that    they    may   have 
been  granted  at  a  rent  fixed  in  perpetuity,  or  for  a  long- 
er term  than  ten  years,  while  the  rule  fixing  this  limita- 
tion to  the  term  of  all  such  engagements,  and    declaring 
null  and  void  any  granted  in  contravention  thereto,   was 
in  force.     Furthermore,  in  the  exercise  of  the    privilege 
thus   conceded    to   zemindars   under  direct  engagements 
with  Government,  there  has  been  created  a  tenure  which 
had   its    origin    on  the  estates  of  the  Raja  of  Burdwan, 
but  has  since    been    extended  to  other  zemindarees — the 
character  of  which  tenure  is,  that  it  is  a  talook    created 
by  the  zemindar,  to  be  held  at  a  rent  fixed  in  perpetuity, 
by  the  lessee  and  his  heirs  for  ever  :  the  tenant  is  called 
upon  to  furnish  collateral  security  for  the  rent,    and    for 
his  conduct  generally,  or  he  is  excused  from  this  obliga- 
tion at  the  zemindar  s  discretion  ;  but  even  if  the  origin- 
al tenant  be  excused,  still  in  case  of  sale    for   arrears,  or 
other  operation  leading  to    the    introduction    of  another 
tenant,  such  new  incumbent  has  always  in    practice  been 
liable  to  be  so  called  upon  at  the  option  of  the  zemindar ; 
by  the  terms  also  of  the    engagements    interchanged,    it 
is    amongst   other   stipulations  provided,  that  in  case  of 
an  arrear  occurring,  the  tenure  may  be  brought  to  sale  by 
the   zemindar,    and   if  the   sale   do  not  yield  a  sufficient 
amount  to  make  good  the  balance    of  rent    at    the    time 
due,  the  remaining  property  of    the    defaulter   shall    be 
further  answerable  for  the  demand.    These  tenures  have 
usually  been  denominated  putnee  taloo/cs,  and  it  has  been  a 
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common  practice  of  the  holders  of  them  to  underlet  on 
precisely  similar  terms  to  other  persons,  who  on  taking 
such  leases  went  by  the  name  of  dnrputnee  talookdars  : 
these  again  sometimes  similarly  underlet  to  seputnee- 
dars,  and  the  conditions  of  all  the  title  deeds  vary  in 
nothing  material  from  the  original  engagements  exe- 
cuted by  the  first  holder.  In  these  engagements,  how- 
ever, it  is  not  stipulated  whether  the  sale  thus  reserved 
to  himself  by  the  grantor  is  for  his  own  benefit,  or  for 
that  of  the  tenant ;  that  is,  whether  in  case  the  proceeds 
of  sale  should  exceed  the  zemindar's  demand  of  rent, 
the  tenant  would  be  entitled  to  such  excess  ;  neither  is 
the  manner  of  sale  specified,  nor  do  the  usages  of  the 
country  nor  the  regulations  of  Government  afford  any 
distinct  rules,  by  the  application  of  which  to  the  speci- 
fic cases,  the  defects  above  alluded  to  could  be  supplied, 
or  the  points  of  doubt  and  difficulty  involved  in  the 
omission  be  brought  to  determination  in  a  consistent 
and  uniform  manner.  The  tenures  in  question  have 
extended  through  several  zillahs  of  Bengal,  and  the 
mischiefs  which  have  arisen  from  the  want  of  a  consis- 
tent rule  of  action  for  the  guidance  of  the  courts  of 
civil  judicature  in  regard  to  them,  have  been  productive 
of  such  confusion  as  to  demand  the  interference  of  the 
legislature  :  It  has  accordingly  been  deemed  necessary 
to  regulate  and  define  the  nature  of  the  property  given 
and  acquired  on  the  creation  of  a  putnee  talook  as 
above  described,  also  to  declare  the  legality  of  the 
practice  of  underletting  in  the  manner  in  which  it  has 
been  exercised  by  putneedars  and  others,  establishing  at 
the  same  time  such  provisions  as  have  appeared  calculat- 
ed to  protect  the  under-lessee  from  any  collusion  of  his 
immediate  superior  with  the  zemindar,  or  other,  for  his 
ruin,  as  well  as  to  secure  the  just  rights  of  the  zemin- 
dar on  the  sale  of  any  tenure  under  the  stipulations  of 
the  original  engagements  entered  into  with  him.  It 
has  further  been  deemed  indispensable  to  fix  the  pro- 
cess by  which  the  said  tenures  are  to  be  brought  to 
sale,  and  the  form  and  manner  of  conducting  such  sale  ; 
and  whereas  the  estates  of  zemindars  under  engage- 
ments with  Government  are  liable  to  be  brought  to  sale 
at  any  time  for  an  arrear  in    the    revenue,    payable    by 
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monthly  kists  to  Government,  it  has  seemed  just  to 
allow  any  zemindar  who  may  have  granted  tenures  with 
a  stipulation  of  the  right  to  sell  for  arrears,  the  oppor- 
tunity of  availing  himself  of  this  means  of  realizing  his 
dues  in  the  middle  of  the  year,  as  well  as  at  the  close, 
instead  of  only  at  the  end  of  the  Bengal  year,  as  here- 
tofore allowed  by  the  regulations  in  force  :  it  has  further 
been  deemed  equitable  to  extend  this  rule  to  all  cases  in 
which  the  right  of  sale  may  have  been  reserved,  even 
though  in  conformity  with  the  regulations  heretofore  in 
force  the  stipulation  for  sale  contained  in  the  engage- 
ments interchanged  may  have  restricted  such  sale  to 
the  case  of  a  demand  of  rent  remaining  unpaid,  at  the 
close  of  the  Bengal  year.  (*It  has  been  likewise  deemed 
advisable  to  explain  and  modify  some  of  the  existing  rules 
for  the  collection  of  rents,  with  a  view  to 
of  AcfxiTofisfi S'  2  wnder  them  more  efficacious  than  at  pre- 
sent, as  well  as  to  provide  against  sun- 
dry means  of  evasion  now  resorted  to  by  defaulters. )  The 
following  rules  have  accordingly  been  enacted  by  His 
Excellency  the  Most  Noble  the  Governor  General  in 
Council,  to  take  effect  from  the  date  of  their  promulga- 
tion throughout  the  several  districts  of  the  province  of 
Bengal,  including  Midnapore. 

Sec.  2  of  Keg.  V  of  1812  (part  repealed  by  sec.  1  of  Act  XVI  of  1874, 
the  rest  as  it  stands)  is  as  follows  :— "  Proprietors  of  lands  are  declared 
competent  to  grant  leases  for  any  period  *  *  *  most  conducive 
to  the  improvement  of  their  estates." 

Sec.  2  of  Reg.  V  of  1812,  and  the  preamble  and  sees.  2  and  3  of  Reg. 
XVIII  of  1812  stand  repealed  where  Act  VIII  of  1885  is  in  force  or  is  ex- 
tended and  is  in  operation,  i.e.,  except  in  the  Town  of  Calcutta,  the  Division 
of  Orissa  and  the  Scheduled  Districts  specified  in  the  Third  Part  of  the 
First  Schedule  of  the  Scheduled  Districts  Act,  1874. 

The  preamble  gives  a  summary  description  of  taluks  called  putni 
taluks.     For  rights  attached  to  such  taluks,  see  sec.  3. 

How  far  a  preamble  is  useful  as  a  means  to  ascertain  the  meaning  of  a 
Regulation  or  Act  is  discussed  in  sec.  iii  of  Ch.  II,  Interpretation  of  Indian 
Statutes  and  Maxwell  on  Interpretation  of  Statutes,  4th  Edition,  pages  61 
to  77. 

Sufficient  effect  is  to  be  given  to  the  recital  of  this  preamble — Brinda- 
bun  Chunder  Sircar  Chowdhry  v.  Brindabun  Chunder  Dey  Chowdhry,  (1874) 
13  B.  L.  R.,  408,  P.  C.  ;  21  W.  R.,  324,  P.  C.  ;  3  P.  C.  J.,  365.  This  pre- 
amble shows  what  in  the  common  understanding  of  persons  acquainted  with 
such  matters,  and  in  the  ordinary  use  of  language,  is  meant  by  the  expres- 
sion putnee  talook—Tarini  Charan  Oanguli  v.  John  Watson,  (1869)  3  B.  L. 
R.,  A.  C,  437.  Putni  talook  of  a  share  of  a  pargana  created  by  a  co-sharer 
zamindar  in  his  share  in  1837  was  held  valid  under  this  Regulation.— lb. 
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Mischiefs. — For  rules  as  to  construction  of  Statutes  intended  to  provide 
against  existing  mischiefs — see  p.  160  of  the  Interpretation  of  Indian 
Statutes.  And  as  to  special  remedy  against  a  mischief — see  Zamindar  of 
Ettayapuram  v.  Sankarappa  Reddier,  I.  L.  R.,  27  Mad.,  483. 

Stipulation  of  the  right  to  sell. — The  right  to  sell  for  arrears  of  putni 
rent  under  this  Regulation  exists  where  there  is  a  stipulation  of  the  right  to 
sell  or  where  right  of  selling  may  have  been  reserved  in  the  grant  of  a  putni 
talook  before  or  after  this  Regulation  was  passed.  This  right  exists  only  in 
the  zamindar  and  for.  lands  subject  to  the  payment,  of  Government  revenue. 
See  cl.  1  of  sec.  8. 

A  talook,  and  a  mouroosy  ijareh,  though  both  hereditary,  differ  in  some 
important  points.  The  former  denomination  includes  tenures  of  various 
descriptions,  some  of  which  vest  the'talookdar  with  a  full  right  of  property, 
and  entitle  him,  under  the  rules  for  the  permanent  settlement  of  land 
revenue,  to  become  independent  of  the  zamindar,  through  whom  he  formerly 
paid  his  rent,  and  to  pay  his  fixed  assessment  directly  to  Government. 
Other  talooks  are  dependent  on  the  zamindary  from  the  lands  of  which  they 
are  formed,  but  are  secured,  by  special  provisions  from  undue  exactions  of 
rent.  The  potta,  or  lease,  for  a  mouroosy  ijareh,  does  not  specifically  convey 
more  than  a  hereditary  right  of  occupancy.  If  it  be  not  istimraree,  or 
entitling  the  tenant  to  hold  at  a  fixed  rent,  the  amount  of  the  annual  rent 
payable  to  the  zamindar  is  variable,  and,  when  not  settled  by  mutual  agree- 
ment, is  determinable  only  by  the  indefinite  standard  of  the  "  customary 
rate  of  the  pergunnah,"  that  is,  the  rent  paid  by  similar  tenures  in  the  same 
pergunnah. — Dyaram  v.  Bhobindur  Naraen,  Sel.  Rep.  Vol.  I,  p.  139, 
foot-note. 

By  permitting  a  putnidar  to  take  a  quantity  of  land  in  addition  to 
what  is  already  held  by  him  in  putni,  and  by  receiving  rents  from  him  for 
such  additional  land  for  a  series  of  years,  a  proprietor  cannot,  in  the  absence 
of  any  kabuliyat  from  the  putnidar,  or  verbal  agreement  giving  him  the 
extra  land  in  perpetual  lease,  be  held  to  be  debarred  from  resuming  posses- 
sion.— Kishore  Bullubh  Mitter  v.  Bistoo  Chunder  Ghose,  12  W.  R.,  188. 

A  and  B  purchase  property  from  C,  under  condition  not  to  re-sell  to 
any  one  but  C.  Ruled  that  a  grant  of  a  putni  talook  of  part  of  the  pro- 
perty by  A  and  B  to  D,  a  stranger,  is  a  violation  on  their  part  of  the  en- 
gagement ;  and  as  such  it  was  set  aside. — Muddoo  Soodun  Sundyal  v.  Pran 
Kishen  Mitter,  S.  D.  A.  D.,  1st  March,  1836,  Vol.  VI,  p.  36. 

A  putni  granted  by  a  party  not  competent  to  do  so  is  invalid. — 
Muthooranath  Shah  v.  Mooktakeshee  Debia  Choivdhryne,  S.  D.  A.  D.,  7th 
September,  1853,  p.  821. 

The  Court  refused  to  enforce,  against  the  manager  of  certain  endowed 
property,  a  contract  for  specific  performance  (the  contract  being  for  the  grant 
of  a  putni  lease  of  a  portion  of  the  said  property),  on  the  ground  of  its 
being  doubtful  whether  it  is  competent  to  the  manager  of  endowed  property 
to  grant  a  putni  thereof. — Motee  Boss  v.  Mudhoo  Soodun  Chowdhry,  1  W. 
R.,  4. 

The  grant  cf  a  putni  by  a  shebait  may  be  valid. — Tahboonissa  Bibee  v. 
Sham  Kishore  Roy,  15  W.  R.,  228. 

Grant  of  a  putni  by  a  Hindu  widow  is  voidable. — Hayes  v.  Harendra 
Narain,  I  L.  R.,  31  Cal.,  698. 

The  creation  of  a  putni  by  a  lakhirajdar  is  itself  invalid. — Modhu 
Sudan  Mukherji  v.  Maharani  Eoro  Sundari,  "  The  Hindoo  Patriot,  30-3-92." 

The  party's  statement  that  the  Putui  Reg.  shall  apply  cannot  make  it 
'  if  in  point  of  law  it  does  not  apply.— G.  S.  Hayes  v.  Bidvanund 
ur,  10  C.  W.  N.,  cii. 
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2.     It    is    hereby   declared    that    any  leases  or  en- 
gagements for  the  fixing  of  rent  now 
Leases  fixing  rent     m    existence,    that    may    have    been 

in    perpetuity,    or  for  a  .      ,  1      i      i      p"  j  r 

longer  term  than  ten     granted  or  concluded    tor    a    term    of 

years     declared      valid,       years-     01*     ill     perpetuity,     by     a     pi'O- 
though  executed    while       "     •    ,  r      r  «/'        j  r 

Section  2,  Regulation  prietor  under  engagements  with 
forceV'  1793'  WaS  m  Government  or  other  person  compe- 
tent to  grant  the  same,  shall  be 
deemed  good  and  valid  tenures,  according  to  the  terms 
of  the  covenants  or  engagements  interchanged,  notwith- 
standing that  the  same  may  have  been  executed  before 
the  passing  of  Regulation  V.  1812,  and  while  the  rule 
1  Repealed  by  Act  of  Section  2,  Regulation  XLIV. 
xxix  of  1871.  17931  which    limited    the    period    for 

which  it  was  lawful  to  grant  such  engagements  to  ten 
years,  and  declared  all  that  might  be  entered  into  for  a 
longer  term  to  be  null  and  void,  was  in  full  force  and 
effect  ;  and  notwithstanding  that  the  stipulations  of 
the  said  leases  may  be  in  violation  of  the  rule  in  ques- 
tion : — provided  however  that  nothing  herein  contained 
shall  be  held  to  exempt  any  tenures  held  under  engage- 
ments from  proprietors  of  estates  paying  revenue  to 
Government,  from  the  liability  to  be  cancelled  on  sale  of 
the  said  estates  for  arrears  of  the  said  revenue,  [under 
the  rule  of  Section  5,  Regulation  XLIV.  17939)*  unless 
especially  exempted  from  such  liabili- 

Act  xvPieofei874 ?' l  °f     ty  hy  the  rule  in  question,  or  by   any 
other  specific  rule  of  the    regulations 
in  force. 

Leases  or  engagements.— These  leases  or  engagements  should  carry  in- 
tention to  fix  rent.  The  word  rent  is  not  defined  anywhere,  it  may  mean 
rent  in  cash  or  in  kind.  These  leases  or  engagements  must  have  been  in 
existence  at  the  time  when  this  Regulation  was  passed. 

Fixing  of  rent — Do  not  refer  to  rate  of  rent  merely  ;  but  seem  to 
refer  to  both  rate  and  amount  of  rent. 

May  have  been. — This  form  of  expression  is  also  used  in  some  other 
places,  as  in  sec.  8. 

Leases  for  the  fixing  of  rent — Seem  to  be  inconsistent  with  grant  for 
a  term  of  years  ;  but  the  intention  seems  to  have  been  as  stated  in  the 
preamble  where  the  term  was  for  more  than  ten  years  in  contravention  of 
the  provisions  of  sec.  2  of  Reg.  XLIV  of  1793. 

Proprietor  under  engagements  with  Government. — These  engagements 
must  have  been  in  existence  when  Reg.  XLIV  of  1793  was  passed.  These 
proprietors  are  mentioned  in  Regs.  I  and  VIII  of  1793.  The  words  "  actual 
proprietors"   as   used   in   Regs.   I   and   VIII   of  1793  do  not  occur  in  this 
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Regulation.  The  word  proprietor  as  used  herein  may  include  an  actual 
proprietor  as  well  as  the  benamdar  of  the  proprietor,  i.e.,  the  beneficial 
owner  or  the  cestui  qui  trustee.  Such  a  proprietor  might  have  been  in  exist- 
ence before  Regs.  I  and  VIII  of  1793  were  passed  ;  but  by  those  Regula- 
tions settlements  were  made  only  with  the  actual  proprietors  of  the  soil. 

Engagements  with  Government — might  have  been  to  pay  revenue  either 
directly  (cf.  s.  8,  cl.  1)  or  through  the  zamindar,  or  to  render  any  service  or 
to  do  or  omit  to  do  any  other  act— of  this  class  are  the  Ghatwals  of  Beer- 
bhoom  as  mentioned  in  Reg.  XXIX  of  1814.  As  to  engagements  for  pay- 
ment of  revenue  by  taluqdars  and  others,  the  proprietors,  see  Introduction. 

Government — implies  the  Government  of  the  East  India  Company,  and 
now  the  British  Government. 

Or  other  person— May  refer  to  the  persons  entrusted  with  the  settle- 
ment of  revenue  on  behalf  of  the  Government  of  the  East  India  Company 
or  of  the  Government  before  the  acquisition  of  the  Dewany  of  Bengal  in 
1765.  Or  the  words  may  be  joined  with  the  word  proprietor,  for  the  fol- 
lowing word  grant  may  fairly  be  distinguished  from  engagements  with  Gov- 
ernment. Iu  this  latter  view  under-tenures  of  any  description  then  in  exist- 
ence as  well  as  grants  by  lakherajdars,  i.e.,  holders  of  rent  or  revenue  free 
lands  may  come   within  the  rule  enacted  in  the  first  part  of  this  section. 

Interchanged — between  the  grantor  and  grantee  or  lessor  and  lessee. 

Executed. — This  word  clearly  indicates  that  the  covenants  or  engage- 
ments between  the  grantor  and  grantee  must  have  been  in  writing,  and 
excludes  the  idea  of  oral  engagements  or  covenants  or  custom. 

Rule  of  sec.  2,  Reg.  XLIV of  1793 — was  in  the  following  words  :  "No 
zemindars,  independent  talookdars,  or  other  actual  proprietors  of  land,  nor 
any  persons  on  their  behalf,  shall  dispose  of  a  dependent  talook  to  be  held 
at  the  same  or  at  any  jumma,  or  fix  at  any  amount  the  jumma  of  an  exist- 
ing dependant  talook  for  a  term  exceeding  ten  years,  nor  let  any  lands  in 
farm  nor  grant  pottahs  to  ryots  or  other  persons  for  the  cultivation  of  lands, 
for  a  term  exceeding  ten  years.  Nor  shall  it  be  lawful  for  any  zemindar, 
independent  talookdar,  or  other  actual  proprietor  of  land  who  may  have 
entered  into  an  engagement  with  any  dependant  talookdar,  fixing  the  jumma 
of  his  talook  for  a  term  not  exceeding  ten  years  ;  or  let  any  lands  in  farm, 
or  grant  pottah  for  the  cultivation  of  lands  for  a  term  not  exceeding  ten 
years,  to  renew  such  engagement,  lease,  or  pottah,  at  any  period  before  the 
expiration  of  it,  excepting  in  the  last  year,  at  any  time  during  which  it  shall 
be  lawful  for  the  parties  to  renew  such  engagement,  lease  or  pottah  upon  the 
same  or  any  other  terms  for  a  period  not  exceeding  ten  years,  calculating 
from  the  expiration  of  the  year  in  which  such  renewal  may  take  place. 
*  *  *  "—Then  the  section  provided  that  all  evasions  of  the  above  prohi- 
bitions were  null  and  void. 

Reg.  V  of  1812 — see  note  under  sec.  1. 

Provided  however,  &c— This  proviso  controls  the  previous  enacting 
portion  (For  rule  as  to  proviso  see  sec.  i,  Ch.  VIII,  Interpretation  of  Indian 
Statutes).  This  proviso  refers  only  to  a  tenure  held  under  a  proprietor  of 
a  estate  paying  revenue  to  Government,  and  held  under  that  estate,  and  not 
to  other  tenures  or  taluks.  No  provision  is  made  heroin  as  to  the  effect  of 
the  sale  of  the  estate  for  arrears  of  revenue  over  under-tenures  held  under 
tenures  held  under  such  a  estate.  Sales  of  estates  for  arrears  of  revenue 
are  now  held  under  Act  XI  of  1859.  Though  under  Reg.  I  of  1801  some 
talukdars  became  dependent  talukdars  and  their  taluks  became  dependent 
on  the  zamindaris  to  which  they  were  attached,  and  the  Ghatwali  tenures  of 
Beerbhoom  became  dependent  on  the  zaniindari  of  l'eerbhoom  under  Reg. 
XXIX  of  1814,  and  the  revenue  payable  in  respect  of  such  taluks  and 
tenures  is  being  paid  through  the  zamindaris  to  which  they  are  attached  ; 
the  sale  of  such  zamindari  for  arrears  of  revenue  effects  the  sale  of  such 
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tenures,  being  equally  charged  with  the  arrear.  Under-tenures  under  such 
tenures  may  fairly  come  within  this  proviso  ;  they  seem  to  be  liable  to  be 
cancelled,  unless  the  tenure  itself  is  protected  or  exempted  by  any  law  in 
force  at  the  time  of  the  sale  or  in  terms  of  the  engagements  for  payment  of 
the  revenue. 

Rule  in  question—  as  enacted  in  sec.  5  of  Reg.  XLIV,  1793. 

In  force — refer  to  the  time  when  the  sale  takes  place. 

Regulations. — Enactments  made  up  to  1834  by  the  Indian  Legislature 
are  called  Regulations,  and  all  enactments,  except  Regulations  passed 
under  the  Indian  Councils  Act,  made  after  1834  are  called  Acts.  Certain 
rights  and  engagements  are  saved  under  sec.  37  of  Act  XI  of  1859  even 
where  the  estate  is  sold  for  arrears  of  revenue. 

Sec.  37  of  Act  XI  of  1859  runs  as  follows  :  "  The  purchaser  of  an 
entire  estate  in  the  permanently  settled  districts  of  Bengal,  Behar  and 
Orissa  sold  under  this  Act  for  the  recovery  of  arrears  due  on  account  of  the 
same  shall  acquire  the  estate  free  from  all  encumbrances  which  may  have 
been  imposed  upon  it  after  the  time  of  settlement  ;  and  shall  be  entitled  to 
avoid  and  annul  all  under-tenures  and  forthwith  to  eject  all  under-tenants, 
with  the  following  exceptions  : — 

"  First. — Istimrari  or  mukarrari  tenures  which  have  been  held  at  a  fixed 
rent  from  the  time  of  the  permanent  settlement  : 

"  Secondly. —  Tenures  existing  at  the  time  of  settlement  which  have 
not  been  held  at  a  fixed  rent : 

"  Thirdly.  —  Taluqdari  and  other  similar  tenures  created  since  the  time 
of  settlement  and  held  immediately  of  the  proprietors  of  estates  and  farms 
for  terms  of  years  so  held,  when  such  tenures  and  farms  have  been  duly 
registered  under  the  provisions  of  this  Act.     ****•**.» 

This  privilege  does  not  extend  to  where  only  share  of  an  estate  is  sold 
for  arrears  of  revenue. 

3.     First.     The    tenures    known    by    the    name   of 
putnee    talooks,    as   described    in    the 

Putnee     tenures     de-      x  ,  ,  .  .  i    ,  •  i      1 1     i 

dared  valid,  transfer-  preamble  to  this  regulation,  shall  be 
able,  and  answerable  for  deemed  to  be  valid  tenures  ill  perpe- 
tuity, according  to  the  terms  of  the 
engagements  under  which  they  are  held.  They  are 
heritable  by  their  conditions  ;  and  it  is  hereby  further 
declared  that  they  are  capable  of  being  transferred  by 
sale,  gift,  or  otherwise,  at  the  discretion  of  the  holder, 
as  well  as  answerable  for  his  personal  debts,  and  subject 
to  the  process  of  the  courts  of  judicature,  in  the  same 
manner  as  other  real  property. 

Second.     Putnee  talookdars  are  hereby   declared  to 
possess    the   right    of  letting  out  the 
Jttw&to^     lands  composing  their  talooks   in    any 
manner  they  may  deem  most    condu- 
cive to  their  interest,  and  any   engagements  so    entered 
into  by  such  talookdars  with  others  shall    be   legal    and 
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binding  between  the  parties  to  the  same,  their  heirs, 
and  assignees  : — provided,  however,  that  no  such  en- 
gagements shall  operate  to  the  prejudice  of  the  right  of 
the  zemindar  to  hold  the  superior  tenure,  answerable 
for  any  arrear  of  his  rent,  in  the  estate  in  which  he 
granted  it,  and  free  of  all  encumbrance  resulting  from 
the  act  of  his  tenant. 

Third.     In  case    of  an   arrear    occurring  upon  any 
tenure  of  the  description    alluded    to 

Putnee   tenures  de-       m  the  first  clause     of  this     Section,     it 
clared  not    voidable   for         in  <    i        i  •    i  i  l  1 1     l     r» 

arrears.  shall  not  be  liable  to  be  cancelled    tor 

the    same,    (under   the  ride  contained 

in  the  seventh  clause  of  section  15,  Regulation  VII  1799, 

for  leases  conveying  a  limited  interest 

■    *  Repealed  by  s.  i     fa  the  ian^  ;\*  but  the  tenure  shall  be 

of  Act  XVI  of  18/4.  J/ 

brought  to  sale  by  public  auction, 
and  the  holder  of  the  tenure  will  be  entitled  to  any 
excess  in  the  proceeds  of  such  sale,  beyond  the  amount 
of  the  arrear  of  rent  due  ; -subject  however  to  the  pro- 
visions contained  in  Section  17,  of  this  regulation. 

Clause  First  :— 

This  section  applies  only  to  putni  taluks  as  described  in  the  preamble. 

Shall  be  deemed  to  be— -in  the  absence  of  any  contract  to  the  contrary 
in  the  written  engagement  under  which  the  putni  taluk  is  held.  Custom 
is  not  recognised  as  governing  the  relation  between  Zamindar  and  Putnidar. 

Putni  Taluks  of  the  nature  as  described  in  the  preamble  are  heritable, 
and  transferable  by  sale,  gift,  or  otherwise  and  liable  to  sale  for  the  debts 
of  the  putnidar  by  the  provisions  of  this  Regulation.  Any  agreement 
to  the  contrary  will  therefore  be  void  under  sec.  23  of  the  Contract  Act, 
IX  of  1872.  Like  other  real  property  Putni  Taluks  are  liable  to  be  attached 
or  sold  in  execution  of  any  process  of  any  Court  of  justice.  The  phrase 
"real  property"  is  taken  from  the  English  law;  it  has  no  use  in  Indian 
law  ;  and  it  has  a  technical  meaning  in  English  law,  where  it  means  much 
more  than  what  is  ordinarily  understood  by  immoveable  property  in  Indian 
law.  Any  restriction  upon  voluntary  or  involuntary  alienation  of  Putni 
Taluks  by  the  present  or  future  holder,  therefore,  is  also  void. 

"  If  you  find  in  a  contract  certain  terms  from  which,  when  they  exist, 
the  Legislature  says  that  certain  consequences  shall  ensue,  these  consequen- 
ces must  ensue  " — Brij  Coomaree  v.  Salamander  F.  I.  Co.,  (1905)  I.  L.  R.,  32 
Cal.,  1817,  per  Sir  Francis  W.  Maclean,  C.  J. 

Or  otherwise — contemplates  will,  trust,  wakf,  endowment,  mortgage, 
security,  &c.  The  law  as  to  such  transfers  of  Putni  Taluks  is  the  same  as  to 
transfers  of  other  immoveable  property,  but  subject  to  the  limitations 
enacted  in  sections  4  to  7  of  this  Regulation.  For  the  special  enactments 
herein  contained  are  not  expressly  or  impliedly  repealed  bj  rih  subsequent 
general  enactment  ;  where  the  special  and  genera]  enactments  are  not  so 
repugnant  as  to  be  incapable  of  standing  together,  the   special   enactment  is 
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to  be  considered  as  impliedly  repealed  (See  Interpretation  of  Indian  Statutes, 
Ch.  XI.  s.  vi. ;  Maxwell  on  Interpretation  of  Statutes,  4th  Ed.,  pp.  263-75). 

Transfer  of  a  Putni  Taluk  is  complete  on  registration  under  s.  1 2  of 
the  Tenancy  Act  {Chintamoni  Butt  v.  Rash  Behari  Mondul,  I.  L.  R.,  19 
Cal.,  17)  but  liability  of  the  transferrer  does  not  cease  until,  if  the  zamin- 
dar  demands  security,  that  security  is  furnished  under  sections  5  to  7  of 
this  Regulation,  or  where  under  the  contract  under  which  the  Putni  Taluk 
is  held  it  is  compulsory  on  transfer  to  furnish  security  and  the  zamindar 
does  not  waive  it  {Dinobundhu  Roy  v.  W.  C.  Bonerjee,  I.  L.  R.,  19  Cal.,  774). 
Under  s.  6  no  security  is  required  to  be  furnished  when  a  share  of  a  Putni 
Taluk  is  transferred.  But  transfer  of  a  share  is  not  valid  without  the 
special  sanction  of  the  zamindar  (see  the  last  lines  of  s.  6  of  this  Regula- 
tion). S.  88  of  the  Bengal  Tenancy  Act,  1885,  now  provides  that  "  A  division 
of  a  tenure  *  *  *,  or  distribution  of  the  rent  payable  in  respect  thereof,  shall 
not  be  binding  on  the  landlord  unless  it  is  made  with  his  consent  in  writ- 
ing." The  above  rules  also  apply  where  the  transfer  takes  place  in  execu- 
tion of  a  decree  of  the  Civil  Court  as  provided  in  s.  13  of  the  Bengal  Tenan- 
cy Act,  1885.  S.  7  specially  provides  for  the  remedy  in  case  of  refusal  to 
furnish  security  by  the  auction -purchaser. 

S.  15  of  the  Bengal  Tenancy  Act,  1885,  relating  to  notice  to  Collector 
upon  succession  and  s.  16  of  that  Act  relating  to  suit  for  arrears  of  rent  by 
the  heir  of  the  tenure  holder,  apply  to  Putni  Taluks  (Durga  Prosad  Bundo- 
padhya  v.  Brindabun  Roy,  I.  L.  R.,  19  Cal.,  504).  A  Putni  Taluk  is  a 
Tenure  within  the  meaning  of  the  Bengal  Tenancy  Act. 

They  are  heritable— a&  distinguished  from  being  transferable  ;  for  separate 
provision  is  made  for  transfer.  The  word  heritable  excludes  the  notion  of 
succession  under  a  Will,  which  is  consequently  to  be  considered  as  transfer 
by  Will.  The  rules  of  sections  5  to  7  will  therefore  apply  to  transfers  by 
Will,  and  not  those  of  sections  15  and  16  of  the  Bengal  Tenancy  Act. 

According  to  the  terms  of  the  engagements  under  which  they  are  held — 
Ss.  6  to  9  as  to  enhancement  of  rent  and  s.  10  as  to  ejectment  of  the  Bengal 
Tenancy  Act,  1885,  apply  to  those  Putni  Taluks  which  have  been  in  existence 
from  the  time  of  the  Permanent  Settlement  made  in  1793,  but  the  provi- 
sion in  s.  6  as  to  custom  being  repugnant  to  the  provision  in  the  first 
part  of  the  1st  clause  of  this  section  does  not  affect  Putni  Tenures  under 
s.  195  of  that  Act.  Sections  7  to  10  of  that  Act  apply  to  all  Putni  Tenures. 
Putni  Taluks  being  under  s.  3  of  this  Reg.  valid  tenures  in  perpetuity  are 
Permanent  tenures  within  the  meaning  of  the  Bengal  Tenancy  Act,  1885. 
Sections  50  to  65,  67  to  75,  88  to  115,  143  to  155,  158  to  165,  167,  169  to  179, 
183  to  185,  i87,  188,  193  and  194  of  that  Act  affect  the  relative  rights  and 
duties  of  zamindars  and  Putni  Talukdars  and  apply  to  all  Civil  Suits  be- 
tween them  for  realization  of  rent,  and  for  abatement,  ejectment,  enhance- 
ment, &  c,  so  far  as  any  provision  is  not  inconsistent  with  any  provision 
in  this  Regulation. 

Putni  Taluks  throughout  Bengal  owe  their  validity  entirely  to  this 
Regulation,  and  it  is  quite  a  legitimate  inference  that  when  parties  use  the 
words  putni  talook  and  refer  to  this  Regulation  they  mean  to  describe  an 
estate  of  the  same  general  nature,  and  with  the  same  general  qualities,  as 
the  putni  talook  described  in  this  Regulation,  one  prominent  feature  of 
which  is  that  it  is  hereditary.  When  a  person  grants  a  putni  taluk  he 
clearly  means  a  heritable  tenure  ;  if  he  intends  to  grant  anything  else  the 
term  would  be  misapplied  ;  and  nothing  but  an  express  declaration  that  a 
heritable  tenure  is  not  intended  will  be  sufficient  to  show  that  the  term  is 
used  in  so  exceptional  a  sense.  The  term  putni  talook,  primd  facie,  imports 
a  hereditary  tenure  ;  there  is  hardly  any  instance  in  which  the  term  has 
ever  been  applied  to  an  interest  which  is  to  last  for  the  life  of  the  grantee 
only.     There  is  nothing  which   prevents  a  zamindar  from  granting  a  tenure 
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or  taluk  which  is  not  hereditary  ;  but  such  tenure  or  taluk  is  distinguish- 
able from  a  putni  taluk. — Tarini  Charan  Ganguli  v.  John  Watson  (1869,  3 
B.  L.  K.,  A.  C,  437)  in  which  is  distinguished  the  case  of  Dydrdm  v. 
Bhobindur  Narayan  (1806— Sel.  Rep.,  Vol.  I,  p.  139,  foot-note). 

A  tenure  in  the  nature  of  a  Putni  Taluk  is  by  its  very  nature  alienable. 
Though  in  such  a  tenure  relati  nship  of  landlord  and  tenant  exists  between 
the  zamindar  and  the  talukdar,  it  has  scarcely  any  analogy  to  the  ordinary 
one  of  landlord  and  tenant.  The  zamindar  parts  with  all  control  over  bis 
property,  and  all  right  in  it  except  to  an  annual  rent  which  has  been  likened 
to  what  in  England  is  called  a  quit  rent.  The  interest  of  the  zamindar  only 
requires  that  the  taluk  should  be  kept  whole  and  entire,  so  that  his  security 
for  the  rent  may  not  be  diminished  ;  there  is  nothing  in  the  smallest  degree 
partaking  of  a  personal  character  in  the  relation  between  him  and  the 
talukdar — Tarini  Charan  Ganguli  v  John  Watson,  (1869)  3  B.  L.  R.,  A.  C, 
437  ;  12  W.  R.,  413. 

Where  a  zamindar  creates  a  permanent  tenure  he  invests  the  tenure- 
holder  with  every  right  that  can  appertain  to  him  short  of  the  quit  rent 
due  to  the  proprietorship  ;  the  tenure  is  permanent,  heritable  and  transfer- 
able ;  its  rental  is  fixed  ;  and  the  tenant  can  do  what  he  likes  with  it. 
The  zamindar  has  no  right  of  reversion.  In  the  absence  of  express  stipula- 
tion to  the  contrary  the  underground  rights  belong  to  the  permanent 
tenure-holder.  There  is  no  distinction  in  law  or  in  common  usage  in  this 
country  between  the  surface  of  the  land  and  the  underlying  strata.  In 
the  absence  of  any  restriction  the  permanent  tenure-holder  may  use  agri- 
cultural land  for  non-agricnltural  or  other  purposes.  He  is  not  ordinarily 
restricted  from  pulling  down  buildings  or  felling  timber.  He  can  ordinarily 
build  permanent  structures  on  his  lands  without  the  zamindar's  consent. 
It  is  only  when  there  is  an  express  stipulation  depriving  him  of  such 
rights,  that  he  is  debarred  from  exercising  them — Sriram  Chakravarti  v. 
Hari  Narain  Singh  Deo,  I.  L.  R ,  33  Cal.,  54  ;  10  C.  W.  N.,  425. 

Under  the  description  putni  taluk  and  darputni  taluk  it  must  be 
primd  facie  intended  that  the  tenure  called  a  putni  tenure  is  a  tenure 
transferable  by  sale,  and  upon  the  creation  of  which  it  was  stipulated  by  the 
terms  of  the  engagements  interchanged  that,  in  case  of  an  arrear  occurring, 
the  tenure  might  be  brought  to  sale.  If  so,  according  to  the  terms  of  this 
Reg.,  the  tenure  may  not  only  be  brought  to  sale,  but  it  may  be  sold  free 
from  incumbrances—  Brindabun  Chunder  Sircar  Choiodhry  v.  Brindabun 
Chund$r  Dey  Chowdhry,  (1874)  13  B.  L.  R.,  408,  P.  C.  ;  21  W.  R,,  324,  P.C. 

Putnidars  can  alienate  or  otherwise  transfer  their  property  without  the 
consent  of  the  zamindar—  Luckhinarain  Witter  v.  Khettro  Pal  Singh  Hoy,  13 
B.  L.  R.,  146  (149)  approved  by  the  P.  C.  at  p.  156. 

Though  cl.  1  of  this  section  speaks  of  the  entire  putni,  s.  6  affords  indi- 
cation of  the  validity,  under  certain  conditions,  of  a  transfer  by  the  putnidar, 
extending  not  only  to  fractional  or  aliquot  parts  of  a  putni  taluk,  but  also 
to  any  alienation  other  than  that  of  the  entire  interest,  that  is  to  say 
alienation  of  the  interest  in  any  portion  of  the  Putni  Taluk,  such  portion  not 
being  an  aliquot  part  or  share,  but  being  a  portion  of  the  land  composing  the 
putni — Madhub  Ram  v.  Doyal  Chand  Ghose,  (1897)  I.  L.  R.,  25  Cal.,  445. 
But  in  Jadoonath  Shahana  v.  Jadub  Churn  Thakoor  (11  W.  R.,  294)  it  was 
held  that  a  Putni  Taluk  cannot  be  divided  except  by  an  act  of  the  zamin- 
dar, or  by  an  act  recognized  by  him  ;  that  a  putnidar  may  generally  trans- 
fer his  tenure  without  the  consent  of  the  zamindar  ;  but  he  can  only  do  so 
in  solido  ;  and  that  the  transfer  of  a  portion  in  no  way  affects  the  existence 
of  the  putni  in  its  entirity  or  the  rights  of  the  zamindar.  (See  notes  under 
b.  6). 

A  putnidar  is  presumably  entitled  to  exercise  all  the  rights  of  owner- 
ship  with  respect  to   the  land  which   the  zamindar  himself    might   but 
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for  the  putni  have  exercised.  In  a  suit  by  the  putnidar  to  resume  lakhi- 
raj  lands,  the  defendant  ought  to  give  some  prima  facie  evidence  as  to  the 
ground  on  which  that  objection  is  founded.  A  mere  objection  is  not  suffi- 
cient to  enable  him  to  call  on  the  other  party  to  produce  his  title. — Gyaram 
Mandal  v.  Gyaram  Naik,  Marsh.,  28  ;  Hay.  65. 

When  under  the  terms  of  a  putni  lease,  the  putnidar  is  entitled  to  all 
resumed  lands,  and  certain  chaukidari  chakran  land  within  the  putni  is 
resumed  by  Government  and  made  over  to  the  zamindar,  the  zamindar  can- 
not, by  allowing  the  old  chaukidar  to  remain  on  the  land  and  accepting  rent 
from  him,  protect  the  latter  from  ejectment  at  the  instance  of  the  putnidar. 
—  Upendra  JYarain  Bhuttacharjee  v.  Pratap  Chunder  Pardhan,  I.  L.  R.,  31 
Cal.,  703. 

Where  a  putni  is  created  after  ijara  settlement  the  putnidar  is  entitled 
to  the  ijara  rent — Ram  Kanai  Paramanik  v.  Narendro  Narain  Rai,  S  D. 
A.  D.,  1858,  p.  1817. 

It  is  contrary  to  the  usage  of  the  country  for  a  putnidar  to  pay  his 
rents  by  monthly  kists,  without  special  agreement  for  that  purpose.— Joy 
Kishen  Hooker jee  v.  Jankee  Nath  Mookerjee,  17  W.  R.,  471. 

Immediately  on  the  sale  of  a  putni,  the  relationship  of  landlord  and 
tenant  ceases  between  the  zamindar  and  the  putnidar.—  Brojonat h  Singh 
Roy  v.  Bhugobutty  Dassee,  1.  W.  R.,  133. 

A  purchases  an  estate  from  B  :  it  subsequently  appears  that  the  whole 
estate  did  not  belong  to  B,  but  that  a  fractional  part  of  it  was  held  by  him 
on  putni.  Held  that  the  purchaser  is  liable  for  the  putni  tenure,  as  long  as 
possession  is  held  under  the  purchase. — Ashootas  Bey  v.  Bhyrub  Chunder 
Bose  (Mohuranee  Kumal  Koomari  v.  Bhyrub  Chunder  Bose),  S.  D.  A.  D., 
Vol.  VI,  p.  183. 

On  a  sale  of  a  zamindari  for  arrears  of  revenue  the  putnidar  cannot 
claim  damages  from  the  zamindar  to  be  paid  out  of  the  surplus  sale  pro- 
ceeds— Pitumbur  Raee  v.  Raee  Radha  Gobinda  Singh,  8.  D  A.  D.,  1848,  p. 
391. 

If  a  party  binds  himself  by  distinct  terms  in  a  contract,  he  must  abide 
by  them.  As,  if  he  leases  an  estate  in  putni  reserving  to  himself  the  right  of 
re-entry  on  condition  of  his  wishing  to  hold  the  property  khas,  he  cannot 
sue  to  recover  possession  for  the  purpose  of  leasing  it  to  a  third  party. — 
Rughoonath  Koondoo  v.  ffurish  Chunder  Roy,  W.  R.,  1864,  p.  326. 

A  putnidar,  from  the  son  of  a  purchaser  of  an  estate  who  had  never 
been  in  possession,  may  sue  for  possession. — Brojo  Lall  Singh  v.  Baboo 
Bullub  Sing,  1  W.  R ,  216. 

Contract  as  to  payment  of  revenue  out  of  putni  rent— see  notes  at  p.  16 
and  under  s.  17. 

A  putni  lease  is  not  a  lease  for  agricultural  purposes.  It  is  generally 
granted  to  a  middle  man  with  a  view  to  his  subletting  which  he  generally 
does.  It  is  not  the  putnidar  but  his  tenants  who  take  the  land  for  agricul- 
tural purposes.  Putni  lease  may  be  referred  to  to  see  whether  the  grant  of 
the  lease  was  for  agricultural  purposes  or  not.  Such  a  lease  therefore  does 
not  come  within  the  exception  contemplated  by  s.  117  of  the  Transfer  of 
Property  Act,  1882.  That  Act  does  not  apply  where  the  pntni  was  created 
before  that  Act  came  into  operation. — Promotho  Nath  Mitter  v.  Kali 
Prasanna  Chowdhry,  I.  L.  R.,  28  Cal.,  744. 

Clause  Second  :— 

An  agreement  in  the  patta  or  the  Kabuleut  is  void  which  takes  away  or 
puts  a  restriction  upon  or  limits  the  right  conferred  by  the  second  clause, 
upon  the  putnidar  to  grant  leases  of  the  lands  (see  Tarini  Charan  Ganguli's 
case  under  cl.    1),   composing    his   Putni   taluk  in   any  manner  he  likes 
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(see  s.  23  of  the  Contract  Act  IX  of  1872)  as  such  an  agreement  will 
be  in  violation  of  the  provision  of  law  made  herein  conferring  such  an  unres- 
tricted right  The  only  condition  attached  is  that  stated  in  the  proviso, 
namely,  that  no  condition  will  prejudice  the  right  of  the  zamindar  to  hold 
the  putni  taluk  liable* for  its  own  arrears.  S.  65  of  the  Bengal  Tenancy  Act 
declares  rent  to  be  charge  on  the  tenure  for  which  it  is  payable. 

For  definition  of  estate  see  Introduction.  Rent,  in  the  estate  in  which  he 
granted  it — amounts  to  saying  rent  due  thereon  or  due  in  respect  of  the 
taluk  in  arrear.  This  is  distinct  from  any  arrear  of  putni  rent  due,  to  the 
same  zamindar  as  the  landlord  of  the  putni,  but  for  some  other  tenure  or 
taluk  or  land  or  anything  due  as  security. 

Free  of  all  incumbrance — These  words  may  be  joined  with  the  words 
"to  hold"  as  when  in  spite  of  usufructuary  mortgage  the  zamindar  takes 
possession  of  the  putni  taluk  by  sezawul  under  section  7  ;  or  the  words 
may  be  joined  with  the  word  tenure.  Sufficient  provision  is  made  in  s.  11  for 
sale  of  the  tenure  under  this  Regulation  free  of  incumbrances. 

Operate  to  the  prejudice  of — same  thing  as  affect  prejudicially. 

Lands  composing  their  taluks — No  land  though  within  the  taluk  but 
not  part  of  the  taluk  is  contemplated.  The  word  lands  is  apparently  used 
in  a  very  comprehensive  sense  to  include  all  above  or  below  the  surface  of 
the  soil,  but  rights  to  things  below  the  soil  or  included  in  the  soil  or  above 
the  soil  seem  to  be  governed  by  "  the  terms  of  the  engagements  under  which 
they  are  held"  (see  the  First  Clause  of  this  section)  as  the  word  "  laud  "  is 
nowhere  defined  ;  and  its  meaning  is  not  necessarily  co-extensive  with  the 
meaning  of  the  words  "  immoveable  property  "  or  "  real  property."  "  *  *  * 
In  and  since  the  time  of  Lord  Coke  and  now,  it  '  comprehendeth  any 
ground,  soile,  or  earth,  whatsoever'  *  *  *  whether  of  free-hold  or  copy -hold 
tenure  *  *  *.  '  Land '  or  '  Lands  '  not  only  means  the  surface  of  the  ground 
but  also  everything  (except  gold  or  silver  mines)  on  or  over  or  under  it  for 
eujus  est  solum  ejus  est  resque  ad  ccelum  et  ad  inferos  (Co.  Litt  4,  a  :  Touch  91 : 
2  Bl.  Com.  18.  *  *  *  " — Stroud's  Judicial  Dictionary.  But  in  this  Regulation 
the  word  land  seems  to  have  been  used  in  a  more  comprehensive  sense,  and 
seems  to  include  all  over,  above  and  below  the  surface  unless  there  is  any- 
thing to  denote  otherwise  in  the  written  engagement  creating  the  putni  taluk 
— See  Tarini  Charaii  GanguWs  case  noted  above. 

Alluvial  lands—  See  Misc.  Notes. 

Assignees — To  assign  is  to  make  over,  and  the  term  is  generally  used  to 
express  a  transference  by  writing,  in  contradistinction  to  a  transference  by 
actual  delivery.  The  person  making  over  is  called  the  assignor  ;  the  reci- 
pient, the  assign  or  assignee. 

Resulting— this  word  implies  expressly,  or  impliedly,  or  directly  or 
indirectly.  Any  act,  which  is  generally  understood  to  be  distinct  from 
omission,  of  the  putnidar,  which  has  the  effect  of  creation  of  any  kind  of 
encumbrance  on  his  putni  tenure  in  arrear  is  void  as  against  zamindar's 
right  if  rent  falls  in  arrear.  Elaborate  provisions  are  made  for  all  kinds  of 
incumbrances  in  s.  11. 

Of  his  ieu-nt-- evidently  refer  to  the  holder  or  owner  of  the  Putni  Taluk 
in  arrear  whether  registered  or  not  ;  for  s.  11  provides  for  sale  of  the  putni 
taluk  free  of  all  incumbrances  under  this  Regulation  unless  such  incum- 
brances were  permitted  by  the  stipulations  in  the  deed  creating  the  putni 
taluk.  In  ease  of  a  sale  foi  arrears  of  rent  in  execution  of  a  decree  of  a 
Civil  Court  under  Act  VIII  of  1885,  certain  interests  and  incumbrances  are 
protected  under  certain  conditions  as  provided  in  ss.  159  to  161  of  that  Act, 
where  it  extends  [where  however  that  Act  is  not  in  force  and  Act  X  of  1859 
(Rent  Act)  and  Act  VIII  of  1865  are  in  force,  under  s.  105  of  Act  X  of  1859 
pale  of  Putni  Taluk  in  execution  of  a  decree  for  its  own  arrears  is  to  be 
held  free  of  incumbrances  under  Act  VIII  of  1865]. 
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By  Putni  talukdars  or  zamindars  are  to  be  included  their  benamdars 
heirs,  transferees,  representatives  (such  as  executors  or  administrators)  and 
assigns,  so  far  as  the  laws  in  force  authorize  them  to  act  on  behalf  of  the 
owners  of  the  taluk  or  zamindari  or  other  property. 

"  The  general  object  with  which  an  indigo  planter  takes  this  kind  of 
tenure  is  to  acquire  that  power  over  the  ryots  which  a  zamindar  has,  and 
which  enables  him  to  stipulate  that  upon  parts  of  their  lands  at  least  they 
shall  grow  indigo  at  his  rates  for  the  benefit  of  the  factory.  Nevertheless, 
in  acquiring  those  rights,  putnidars  acquire  other  very  considerable  rights  ; 
they  acquire  the  zamindar's  rights  over  a  large  district,  comprising  lands,  all 
of  which  do  not  grow  indigo."— [  Watson  v.  Collector  of  /Allah  Rajshahye,  (1869) 
3  B.  L.  R.,  P.  C,  48(52)].  This  observation  of  their  Lordships  throw  much 
light  on  the  nature  of  the  right  to  the  land  acquired  by  putni  talukdars  in 
the  lands  composing  the  taluk. 

The  plaintiff,  a  putnidar,  sued  to  obtain  an  assessment  on  certain  lands 
held  at  a  fixed  rent  under  an  alleged  malgoozaree  ayma  grant  : — Claim  was 
dismissed  on  proof  that  the  grant  was  dated  previous  to  the  decennial  settle- 
ment, and  that  the  ayma  lands  had  been  registered  in  the  Collector's  office  as 
a  separate  mahal,  prior  to  the  date  of  the  acquisition  of  the  estate  at  public 
sale  by  the  zamindar,  from  whom  the  plaintiff  purchased  his  putni  tenure — 
Fukeerchand  Sein  v.  Pran  Kishen  ffuldnr,  Sel.  Rep.,  Vol.  VI,  p.  86. 

A  putnidar  cannot  question  a  transfer  made  and  recognized  by  the 
zamindar  before  the  creation  of  his  putni — Chunder  Coomar  Roy  v.  Pearee 
Lai  Banerjee,  6  W.  R.,  190. 

The  purchaser  at  a  sale  in  execution  of  a  decree  is  not  entitled  to  land 
granted  by  the  zamindar  as  lakheraj  before  the  creation  of  the  putni — 
Guru  Churn  Puramanick  v  Oday  Nurain  Mundul^.  D.  A.  D.,  1840,  Vol.  VI, 
p.  281. 

A  putni  lease  containing  words  to  the  effect  that  the  putnidar  could  give 
no  darputni  or  mokurrari  lease  at  a  jama  less  than  the  jama  of  the  putni, 
was  held  to  confer  no  such  power  as  that  described  in  cl.  I  of  s.  11  of  this 
Regulation — Mohadeb  Mundul  v.  H.  Cowell,  15  W.  R  ,  445. 

Clause  Third  :— 

Tenure alluded  to — ?'.  e.,    Putni   Talooks  as   described    in    the 

preamble. 

Shall  not  be  liable  to  be  cancelled — in  case  rent  due  on  such  taluk  falls  in 
arrear.  S.  65  of  the  Tenancy  Act,  1885,  provides  against  ejectment  for 
arrears  in  suits  under  that  Act.  Law  forbids  cancellation  of  putni  for 
arrears  of  rent — Maharaja  BaJudur  Sir  Jotindra  Mohun  Tagore  v.  Bibi 
Jarao  Kumari,  10  C.  W.  N.,  301,  P.  C  A  Putni  connot  be  cancelled  for 
arrears  even  if  there  be  contract  to  that  effect  by  the  lease — Mohebut  Alt 
v.  Mahomed  Faizullah,  2  C.  W.  N.,  455. 

Arrear— evidently  refers  to  arrear  of  rent  only  as  in  the  previous  por- 
tions of  this  section. 

By  public  auction — under  this  Reg.,  or  under  any  other  law  in  force  for 
the  time  being  in  execution  of  a  decree  for  arrears  as  in  the  Rent  Act  X  of 
1859,  Act  VIII  of  1869,  and  in  the  Bengal  Tenancy  Act  VIII  of  1885. 

Holder — this  term  is  wide  enough  to  include  the  person  in  possession  of 
the  Putni  Taluk  such  as  a  benamdar,  usufructuary  mortgagee,  farmer,  under- 
lessee,  trustee,  assignee,  representative,  &c.  Any  question  between  the 
Putni  talukdar  and  others  as  to  who  is  entitled  to  that  excess  of  sale-proceeds 
depends  upon  the  equities  arising  under  the  circumstances  of  each  particular 
case.  "When  a  sale  takes  place  under  this  Reg.,  the  sale  proceeds  are  to  be 
dealt  with  under  s.  17.  In  case  of  sale  under  Act  VIII  of  1885,  they  are 
to  be  dealt  with  under  s.  169  of  that  Act ;  in  case  of  sale  for  arrears  of  rent 
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under  any  other  Act  in  force  in  any  particular  locality  the  holder,  as  above, 
of  the  putni  taiuk  is  entitled  to  the  excess  of  sale  proceeds  after  paying  up 
the  arrears  due. 

Arrear  of  rent  due — evidently  at  the  date  of  the  sale.  The  definition  of 
rent  as  given  in  s.  3  of  Act  VIII  of  1885,  the  Bengal  Tenancy  Act,  seems  to  ex- 
press very  clearly  the  meaning  of  that  word  as  it  would  be  understood  without 
any  statutory  definition.  Where  by  the  Kabuleut  creating  the  putni  the  putui- 
dar  agrees  to  pay  a  fixed  amount  as  rent  to  the  zamindar  and  another  dis- 
tinct sum  to  the  Collectorate  as  Government  revenue,  the  latter  is  no  doubt 
a  part  of  the  consideration  to  be  rendered  by  the  putnidar  for  the  enjoyment 
of  the  tenure,  but  it  is  not  money  payable  to  the  landlord  and  hence  not 
rent — Maharaja  Bahadur  Sir  Jothdra  Mohun  Tagore  v.  Bibi  Jarao  Kumar  i, 
10  C.  W.  N.,  201,  P.  0.  See  the  cases  of  Rutnessur  Bisivas  v.  Hurish  Chunder 
Rose,  I.  L.  R.,  11  Cal.,  221  ;  Basanta  Kumari  Debya  v.  Ashuiosh  Chakrabart>\ 
1.  L.  R.,  27  Cal.,  67,  F.  B  ;  4  C.  W.  N.,  3,  and  Hemendra  Nath  Mukerjee  v. 
Kumar  Nath  Roy,  9  C.  W.  N.,  96  ;  I.  L.  R.,  32  Cal.,  169,  for  an  apparent  con- 
flict of  decisions  on  this  point,  which  must  now  be  taken  as  finally  settled, 
by  the   Privy  Council  as  above.     See  notes  under  s.  17. 

Beyond rent   due— seems   not   to   include   costs,   interest,  damages, 

cesses,  &c.,  i.  e.,  anything  not  coming  within  the  meaning  of  the  word  rent 
as  used  in  this  Reg.  It  is  questionable  whether  this  special  provision  is  not 
over-ridden  by  the  subsequent  general  provisions  in  the  Rent  Act  of  1859  or 
the  Bengal  Tenancy  Act  of  1885  as  to  realization  of  anything  except  pure 
rent  out  of  the  sale  proceeds.     See  notes  under  s.  8. 

Where  a  zamindar  grants  a  putni  and  afterwards  grants  a  lease  of  the 
same  lands  misnaming  it  as  putni,  such  grant  cannot  operate  in  derogation 
of  the  rights  created  by  the  first  putni  in  the  full  sense  of  the  term  ;  jet  the 
second  grantee  may  recover  the  putni  rent — Raj  Kumar  Mazumdar  v.  Probal 
Chandra  Oanguli,  9  C.  W.  N.,  656. 

4.     If  the    bolder    of  a  putnee    talook  shall   have 
T  ,  .    ,  .  ,,     underlet  in  such  manner  as   to    have 

Inferior  tenures  held  . 

under  similar  title  deeds  conveyed  a  similar  interest  to  that 
rSJ^n^^t  enjoyed  by  himself,  as  explained  in 
provided  for  putnee  ta-  the  preamble  to  this  regulation,  the 
&**.>  Section  8.  holder   of  such     a  tenure     shall    be 

deemed  to  have  acquired  all  the  rights  and  immunities 
declared  in  the  preceding  section  to  attach  to  putnee 
talooks,  in  so  far  as  concern  the  grantor  of  such  under- 
tenure.  The  same  construction  shall  also  hold  in  the 
case  of  putnee  talooks  of  the  third  or  fourth  degree. 

Darputnidars  have  the  right  to  alienate  or  otherwise  transfer  their 
property  without  the  consent  of  the  zamindar.  Status  of  a  darputni- 
dar  does  not  depend  upon  registration  or  the  consent  of  the  zamindar — 
Lnoihinaraifi  Mitter  v.  Khettro  Pal  Singh  %,  13  B.  L.  R.,  146  (149); 
Khettur  Paul  Singh  v.  Luckee  Narain  Mitter,  15  W.  R,  125  ;  and 
Okhoy  Coomar  Chntterjee  v.  Maharajah  Dhiraj  Mahtab  Chund  Baha- 
doory  22  W.  R ,  290.  Until  the  assignment  has  been  registered,  or  the 
assignee  has  been  accepted  by  the  putnidar  as  his  tenant,  the  assign- 
or is  not  discharged  from  liability,  and  such  liability  may  be  enforced 
bv  sale  of  the  darputni  talook,  in  execution  of  a  decree  against  bim  for 
the  rent.— lb.  at  p.  158,  P.  C.  ;  20  W.  R.,  P.  C,  380  ;  2  P.  C.  R,  903.  A 
registered  darputnidar  is  liable  for  the   rent  to  the  putnidar  though  the 
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former  has  sold  his  tenure  to  another  not  acknowledged  by  the  latter — 
Luckhee  Narain  Mitter  v.  Sitdndth  Ghose,  6  W.  R.,  (Act  X),  8  ;  1  Ind.  Jur., 
N.  S.,  317. 

The  mere  fact  of  a  person  having  been  in  possession  of  lands  for  12 
years  paying  rent  to  the  putnidar  is  not  sufficient  to  establish  a  darputni 
tenure— Ram  Kulpo  Bhuttacharjee  v.  Tara  Chand  Banerjee,  11  W.  R.,  358. 

Where  the  purchaser  of  a  putni  talook  fails  to  obtain  registry  of  his 
name  in  the  zamindar's  books,  a  third  party  who  claims  to  derive  his  title 
from  the  purchaser's  vendor  has  no  right,  on  the  ground  of  such  failure,  to 
treat  the  purchaser  as  his  tenant — Ram  Narain  Doss  v.  James  Tweedie,  12 
W.  R.,  161. 

Where  a  putni  is  found  to  be  benami,  a  bond  fide  darputni  from  the 
benamee  putnidar  does  not  necessarily  lapse — Divarka  Nath  Misser  v.  Sree 
Gopal  Paid  Chowdry,  5  W.  R.,  240  ;  1  R.  C.  k  C.  R.,  312. 

A  darputni  lease,  granted  upon  the  payment  of  a  bonus,  contained  a 
condition  that  if  the  annual  rent  remained  for  a  longer  period  than  one 
month  in  arrear,  the  lessor  should  have  a  right  of  re-entry.  The  lessor, 
upon  default  in  payment  of  rent,  without  availing  himself  of  the  forfeiture, 
instituted  a  summary  suit  for  the  arrears  of  rent,  under  Act  X  of  1859, 
Rent  Act  ;  and,  upon  an  award  therein,  the  lands  were  sold  for  such  arrears. 
Held— -that  the  purchaser,  who  bought  the  putni  tenure  without  notice  of 
the  condition  for  forfeiture,  was  not  subject  to  that  condition — Deendyal 
Paramanick  v.  Juggeshur  Roy,  Marsh.,  252. 

S.  13  of  the  Bengal  Tenancy  Act  VTIII  of  1885  applies  to  sales  of  darputni 
tenures  in  execution  of  decrees— Mahomed  Abbas  Moixdul  v.  Brojo  Sundari 
Debia,  I.  L.  K.,  18  Cal.,  360,  F.  B.  Enactments  relating  to  darputni  tenures 
are  not  saved  by  s.  195  of  that  Act — lb.  Where  that  Act  is  in  force  dar- 
putni being  an  under-tenure  within  the  meaning  of  that  word  as  defined  in 
that  Act  is  now  governed  by  that  Act,  elsewhere  by  this  Regulation,  the  Re- 
gulations and  Acts  given  in  the  Appendix  and  by  Act  X  (Rent  Act)  of  1859. 
All  under-tenures  of  whatever  grade  subordinate  to  a  putni  talook  are  now 
governed  by  the  Bengal  Tenancy  Act,  where  that  Act  is  in  force,  and  the 
landlord  of  any  such  under-tenure  is  bound  to  recognize  as  tenant  the  trans- 
feree of  his  under-tenure  if  the  transfer  is  effected  in  accordance  with  the 
provisions  of  ss.  12  to  13  of  that  Act,  t.  <?.,  where  the  entire  under-tenure  is 
transferred  by  a  registered  document  and  the  landlord's  fee  and  process 
fee  as  prescribed  by  those  sections  are  paid  at  the  time  of  registration  of 
the  document.  But,  as  provided  in  s.  88  of  that  Act  transfer  of  a  por- 
tion of  the  under-tenure  without  the  landlord's  consent  is  not  binding 
on  the  landlord  and  the  landlord  is  not  bound  to  recognize  transferee  of  a 
portion  or  share  of  the  under-tenure,  even  if  effected  in  the  manner  laid 
down  by  ss.  12  to  14  of  that  Act. 

On  succession  to  an  under-tenure  if  the  successor  complies  with  the 
provisions  of  s.  15  of  the  Bengal  Tenancy  Act,  1885,  where  it  is  in  force,  the 
landlord  of  the  under-tenure  is  bound  to  recognise  such  successor  as  tenant. 
It  seems  no  security  is  demandable  from  the  successor  on  devolution,  as  s.  4 
of  this  Reg.  declares  it  to  have  all  the  rights  and  immunities  declared  in  s.  3 
to  attach  to  putni  talooks. 

The  rights  of  the  holders  of  putni  talooks  of  the  second  and  lower  de- 
grees in  the  zamindari  of  Burdwan,  are  not  liable  to  be  cancelled  by  the 
resignation  of  the  putnidar  who  granted  the  talook  ;  it  can  only  be  can- 
celled by  a  public  sale  for  arrears  of  revenue— Koivla  Kunt  Mookerjee  v. 
Ram  Mohun  Gosayn,   Sel.  Rep.,  Vol.  II,  p.  325. 

It  is  impossible  so  to  read  the  provisions  of  ss.  3  and  4  of  this  Reg.  as  to 
hold  that,  by  them,  the  landlord  expressly  gives  the  darputnidar  permission 
to  create  a  mortgage   so  as  to  bring  the  mortgage  within  the  provisions  of 
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s.  160,  CI.  (g)  of  the  Bengal  Tenancy  Act,  1885—  Akhoy  Kumar  Soor  v.  Bejoy 
Chand  JHohatap,  I.  L.  R.,  29  Cal.,  813. 

Darputni  is  putni  of  the  second  degree  ;  Seputni  is  putni  of  the  third 
degree  ;  Chahar  putni  is  putni  of  the  fourth  degree.  Putnis  of  the  fifth, 
sixth,  and  seventh  degrees  exist — this  section  does  not  probably  govern 
them. 

5.     The  right    of  alienation    having    been  declared 

to    vest    in    the    holder   of  a  putnee 

Zemindar  not .entitled     talook,  it   shall  not   be    competent  to 

to  refuse  to  give  effect         .  .     ,  .  r    . 

to  a  transfer.  the   zemindar  or   other    superior,    to 

refuse  to  register,  and  otherwise  to 
give  effect  to  such  alienations,  by  discharging  the  party 
transferring  his  interest  from  personal  responsibility, 
and  by  accepting  the  engagements  of  the  transferee.  In 
conformity  however  with  etablished  usage,  the  zemindar 
or  other  superior  shall  be  entitled  to 
But  may  demand  his  fee.     exact  a  fee  upon    every    such    aliena- 

Fee   fixed   at  two  per         .  .  L  _  "  .  . 

cent,  on  the  jumma.  tion,  and    the  rate  of  the    said  fee  is 

But  the  maximum  one       hereby  fixed     at    tWO    per  Cent.   Oil  the 
hundred  rupees.  ,  *  *  . 

May  also  demand  se-  jumma  or  annual  rent  of  the  interest 
ZeJumrZ.  *"  **  *"**  transferred,  until  the  same  shall 
amount  to  one  hundred  rupees,  which 
sum  shall  be  the  maximum  of  any  fee  to  be  exacted 
on  this  account.  The  zemindar  shall  also  be  entitled  to 
demand  substantial  security  from  the  transferee  or  pur- 
chaser, to  the  amount  of  half  the  jumma  or  yearly  rent, 
payable  to  him  from  the  tenure  transferred  ;  the  condi- 
tion of  furnishing  such  security  on  requisition  being 
understood  to  be  one  of  the  original  liabilities  of  the 
tenure.     The  above  rules  shall  apply 

Aboye  rules  to  apply     equally  to  the  case  of  a   sale  made  in 

to     sales    in    execution  •  /»         i  •      i  n 

and  all  alienations.  execution  of  a  decree  or  judgment  of 

But    no    fee    on    sale       C()Urt    Rg  tQ      jj  otj         alienations  J  but 

for  arrears.  •in  r» 

it  shall  not  apply  to  the  case  of 
sale  for  an  arrear  in  the  rent  due  to  the  zemindar  or 
other  superior,  under  the  rules  hereinafter  contained. 
The  purchaser  at  such  a  sale  shall  be  entitled  to  have 
his  name  registered,  and  to  obtain  possession  without 
fee,  though  of  course  liable  to  be  called  on  to  give  se- 
curity under  the  conditions  of  the  tenure  purchased. 

The  rules  of  this  section,  as  enacted  in  the  last  part  of  s.  6,  shall  not 
be  held  to  apply  to  transfers  of  tuny  fractional  portion  of  a  putni  talook,  nor 
to  any  alienation  other  than  of  the  entire  interest,    If  such  a  transfer  or 
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alienation  takes  place  the  zamindar  may  refuse  to  recognise  it,  and  it  is  not 
binding  on  him,  if  not  made  under  his  special  sanction.  See  s.  88  of  the 
Bengal  Tenancy  Act.  Whether  such  a  transfer  is  made  under  his  special 
sanction  or  not  he  is  not  entitled  to  demand  the  fee  and  security  as  pres- 
cribed in  this  and  the  following  section  ;  nor  can  he  be  compelled  to  limit 
his  demand  for  fees  and  security,  if  any  such  transferee  or  alienee  of  a  share 
of  a  putni  talook  applies  to  the  zamindar  to  be  recognised  as  tenant  in  that 
share  or  jointly  with  the  tenant  whose  name  is  registered  in  the  sherista 
of  that  zamindar.  Zamindar  includes  "zamindar  or  other  superior "  as 
contemplated  by  this  and  the  following  section.  The  word  interest, 
however,  is  wide  enough  to  include  any  limited. interest,  such  as  mortgage. 

Registration — On  the  death  of  a  registered  putnidar,  a  zamindar  is  not 
bound  to  recognise  any  one  as  his  tenant  without  registration  in  his  sherista 
— Ram  Churn  Bundopadhya  v.  Dropo  Moyee  Dassee,  17  W.  R.,  122. 

Effect  of  non-registration — A  person  purchasing  a  putni  at  a  sale  in 
execution  of  a  money-decree  but  not  registering  his  name  in  the  zamindar's 
sherista  is  bound  by  a  subsequent  decree  for  arrears  of  rent  of  that  putni 
against  the  registered  putnidar  and  by  the  sale  in  execution  of  that  decree — 
Surendra  Narain  Singh   v.    Gopi  Sundari  Dasi,  I.  L.  R.,  32  Cal.,  1031. 

Formalities  to  be  observed  in  the  case  of  succession — By  s.  5  a  fee  of  2 
p.  c.  (as  far  as  Rs.  100)  on  the  annual  rent  is  fined  on  alienation  of  a  putni 
talook  by  sale,  gift,  or  otherwise,  as  set  forth  in  s.  3  of  that  Regulation  ;  the 
law  does  not,  however,  subject  a  successor  to  a  putni  tenure  by  inheritance 
to  the  payment  of  any  fee.  The  heirs  are  therefore  exonerated  from  the 
payment  of  any  such  fee — Konwur  Ram  Chunder  Bahdoor  v.  Monohara 
Dassi,  S.  D.  A.  D.,  1846,  p.  284.  But  notice  and  fees  as  prescribed  in  s.  15 
of  the  Bengal  Tenancy  Act  VIII  of  1885  are  required  to  be  deposited  with 
the  Collector  having  jurisdiction  under  that  section  on  succession  where  that 
Act  is  in  force.  On  compliance  with  the  provisions  of  that  section  the 
zamindar  shall  be  bound  to  recognize  the  successor  or  successors  as  tenants. 
For  it  has  been  held  that  ss.  15  and  16  of  that  Act  apply  to  putni  talooks 
— Durga  Prosad  Bundopadhya  v.  Brindabun  Roy,  I.  L.  R.,  19  Cal.,  504. 

Where  succession  takes  place  to  a  share  in  a  putni  talook  by  the  death 
of  a  co-sharer  in  it,  it  seems  compliance  with  the  provisions  of  s.  15  of  the 
Bengal  Tenancy  Act  VIII  of  1885,  where  that  Act  is  in  force,  is  sufficient  to 
compel  the  zamindar  to  recognise  as  tenants  of  that  putni  talook  the  heir 
or  heirs  ;  for  the  prohibition  in  s.  6  of  this  Reg.  refers  to  transfer  or 
alienation  as  contemplated  in  s.  3  of  this  Reg.  which  evidently  implies  a 
voluntary  act.  But  it  is  very  doubtful  if  the  prohibition  will  apply  in  case 
of  succession  under  a  Will. 

This  Regulation  is  not  affected  by  Act  VIII  of  1885,  s.  13,  it  being 
specially  saved  from  the  operation  of  that  Act  by  s.  195  (e)  of  that  Act. 
The  purchaser  of  a  putni  at  a  sale  in  execution  of  a  decree,  other  than  a 
decree  for  its  own  arrears,  ought  to  apply  to  the  zamindar  to  register  the 
transfer  of  the  tenure,  and,  at  the  same  time  to  pay  or  tender  the  prescribed 
fee,  and  also  to  furnish  the  security  which  the  zamindar  is  entitled  to 
demand  ;  in  such  a  case  the  zamindar  cannot  refuse  to  register  the  transfer. 
Otherwise  the  zamindar  is  not  bound  to  recognise  the  purchaser  as  tenant, 
and  he  can  look  to  the  registered  tenants  or  their  heirs  for  any  arrears  of 
rent  is  respect  of  that  putni — Gyanada  Kantho  Roy  Bahadur  v.  Bromomoyi 
Dassi,  I.  L.  R,,  17  Cal.,  162. 

It  is  optional  with  the  zamindar,  either  to  demand  security  from  the 
registered  putnidar  or  not— S.  D.  A.  D.,  1860,  Vol.,  I.  p.  273. 

Remedy  when  transfer  is  not  registered — Both  the  transferrer  and  the  trans- 
feree are  liable  to  pay  rent  unless  the  transferee  registers  his  name  with  the 
z&mmd&v—Petumburee  Dossea  v.  Chukoo  Ram  Singh,  S.  D.  A.  D.,  1846,  p.  372. 
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Though  it  is  not  incumbent  on  a  zamindar  to  follow  the  provisions  of 
this  Regulation,  with  a  view  to  securing  himself  from  loss  in  the  matter 
of  rent,  still  if  the  zamindar  neglects  those  special  rules  which  the  law 
has  expressly  enacted  for  his  benefit  and  falls  back  upon  his  general  right, 
he  must,  in  a  case  where  he  sues  the  real  owner  instead  of  the  benamdar, 
give  clear  prima  facie  evidence  of  the  justice  of  his  claim— S.  D.  A. 
D.,  18G0,  Vol.,  I,  p.  273. 

A  zamindar  cannot  bring  a  suit  in  the  Civil  Court  to  compel  the 
purchaser  of  a  putni  on  his  estate  being  sold  by  auction  for  arrears  of 
rent,  to  furnish  security  for  the  amount  of  half  the  yearly  jama.  If  the 
purchaser  of  the  putni  is  not  willing  to  give  security  for  the  payment  of 
his  rent,  the  zamindar's  remedy  is,  under  ss.  5  and  7  of  this  Regulation,  to 
appoint  his  own  sezawul  (commonly  called  Krok  Shajoal),  or  collector,  and 
deduct  his  own  rents  from  the  collections  before  handing  over  the  surplus 
to  the  putnidar,  who,  moreover,  is  declared  by  s.  7  to  take  all  the  risk  of 
attachment.  This  remedy  of  the  zamindar  is  not  affected  by  the  grant 
of  a  darputni  to  a  third  party.  A  Civil  Court  can  take  cognizance 
of  all  suits  of  a  civil  nature  where  no  bar  in  the  nature  of  special  legislation 
exists — Joy  Kishen  Mookerjee  v.  Jankeenath  Mookerjee,  17  W.  R.,  470. 

The  words  alienation  and  transfer  are  apparently  used  indiscriminately, 
for  the  word  used  in  the  first  clause  of  s.  3,  is  transfer.  The  word  competent 
shows  that  it  is  optional  with  the  zamindar  or  other  superior  to  refuse 
to  register  as  provided  herein.  It  is  optional  with  the  zamindar  or  other 
superior  to  recognise  transfer  of  a  share  of  a  Putni. 

Otherwise  to  give  effect — 

—so  far  as  consent  or  recognition  or  act  of  the  zamindar  or  other 
superior  affects  the  right  of  the  transferee,  and  so  far  as  discharge 
of  the  transferrer  from  personal  liability  on  account  of  the  putni  is 
concerned.  These  or  other  words  in  this  and  the  following  sections  do  not 
contemplate  discharge  of  the  security  of  the  transferrer.  But  it  seems 
security's  liability  is  co-extensive  with  the  liability  of  the  transferrer 
(as  to  security  see  the  law  of  contract  and  the  Indian  Contract  Act  IX  of 
1872,  s.  128).  Transferee  is  not  evidently  liable  personally  for  the  rent  that 
fell  due  before  the  transfer,  nor  can  the  zamindar  or  other  superior  sue  the 
transferee  for  such  arrears,  unless  it  can  be  proved  that  by  the  transfer  he 
agreed  to  pay  up  such  arrears  of  rent  or  that  in  terms  of  a  valid  cntract 
he  is  liable  for  it;  for  in  a  suit  for  rent  the  plaintiff  is  bound  to  show 
that  there  was  some  contract  to  pay  rent  entered  into  by  defendant,  and 
this  may  be  shown  by  evidence  of  express  or  implied  contract  (See  Luchmee- 
put  Doss  v.  Shaikh  Enyet  AH,  22  W.  R.,  346).    See  also  notes  under  s.  17. 

Established  usage—  as  recited  in  the  preamble. 

Upon  every  such  alienation — 

If  there  be  successive  transfers  and  the  last  transferee  or  any  in- 
termediate transferee  applies  to  register  his  name  in  the  sherista  of  the 
zamindar  or  other  superior,  the  latter  may,  it  seems,  demand  fees  at  the 
prescribed  rate  for  every  such  transfer.  Such  alienation — in  this  section 
means  alienation  of  a  putni  talook  by  virtue  of  the  right  conferred  by 
s.  3,  First  Clause  ;  for  the  words  do  not  seem  to  mean  possibly  anything 
else  or  transfer  of  any  other  kind  of  tenure  or  under-tenure.  This  and  the 
next  section  is  silent  as  to  by  whom  the  fee  is  payable. 

Ruvees— current  before  1835  was  sicca  rupee  15  annas  of  which  was 
declared  to  be  equal  to  one  of  Company's  rupee,  by  Act  17  of  1835. 

On  this  account — these  words  control  the  provisions  as  to  fees  which 
may  be  exacted  from  the  transferee.  They  also  seem  to  contemplate  that 
any  other  kind  of  fee  may  be  demanded  or  exacted  if  legally  recoverable. 
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Entitled  to  demand  substantial  security— It  is  optional  with  the  land- 
lord of  the  putni  to  demand  it.  For  explanation  of  the  word  "substantial'' 
see  notes  under  s.  8.  Security  means  pledge,  and  is  not  necessarily  distinct 
from  surety  ;  for  surety  means  security  against  loss.  Consequently  substan- 
tial security  may  be  any  valuable  security,  such  as  moveable  or  immoveable 
property  or  may  be  personal  surety  by  a  man  of  substance.  It  is  optional 
with  the  transferee  to  select  the  security  and  tender  it ;  but  if  the  landlord 
of  the  putni  disapproves  of  it,  the  remedy  of  the  transferee,  if  dissatisfied 
with  such  disapproval,  lies  by  appeal  as  provided  in  the  next  section. 

Transferee  or  purchaser — The  word  transferee  includes  the  idea  conveyed 
bv  the  word  purchaser,  which  seems  to  have  been  used  from  abundant 
caution.  Here,  as  in  the  subsequent  sections  throughout  this  Kegulation, 
the  use  of  the  word  purchaser  shows  that  it  is  used  in  the  ordinary  sense 
of  the  transferee  at  a  sale  and  that  it  does  not  bear  the  technical  meanings 
of  English  Law. 

Tenure — the  putni  talook. 

The  condition understood— as  recited  in  the  preamble.     Whether 

there  is  express  stipulation  or  not  in  the  kabuliat  creating  the  putni,  securi- 
ty is  to  be  furnished  by  the  transferee,  if  the  landlord  of  the  putni 
requires  it. 

The  above  rules  ....  Court — Fee  is  payable  (in  spite  of  s.  14  of  Act 
VIII  of  1885)  and  security  if  demanded  ought  to  be  furnished  by  all 
purchasers  of  the  interest  of  the  entire  putni  at  sales  held  in  execution  of 
decree  or  judgment  of  Court,  even  where  the  decree  is  for  arrears  of  rent 
due  in  respect  of  the  putni  talook  sold  at  such  sale. 

Under  the  rules  &c. — These  words  are  evidently  to  be  attached  to  the 
word  sale  and  to  the  word  due,  for  no  rent  is  due  under  the  subsequent  sec- 
tions of  this  Regulation.  But  a  purchaser  at  a  sale  held  under  the  special 
provisions  of  this  Regulation  is  not  liable  to  pay  any  fee  for  registration 
of  his  name  in  the  landlord's  sherista  ;  though  he  is  liable  to  furnish  security 
if  required  by  the  landlord. 

Under  the  conditions— as  recited  in  the  preamble  and  mentioned  above 
as  the  original  liabilities  of  the  tenure. 

See  also  the  notes  under  the  next  two  sections. 

For  Draft  Notice  of  demand  of  security,  see  Appendix. 

6.     It  shall  be  competent  to  the  zemindar  or  other 

superior  to   refuse  the  registry  of  any  transfer,  until  the 

.  ,  ,         fee  above  stipulated  be  paid,   and  un- 

Zemindar  may  refuse       ,.-,         A  ,.  K  ..        *      .-' 

sanction  to  transfer,  till     til  substantial  security  to  the  amount 

dereadnd  security  be  ten"     specified  be  tendered  and  accepted  : — 

provided  however,  that  if  the  security 

tendered  by  any  purchaser  or  transferee,   should  not  be 

„  M  .        ,        .        approved    by    the  zemindar,  and  the 

Sufficiency  of  security,  *■  L .         .         ,       .  .,        i      n   i  r« 

if  contested,  to  be  deter-  party  tendering  it  shall  be  dissatis- 
mined  by  appeal  to  civil  fje(j  vvith  such  rejection,  he  shall  be 
competent  to  appeal  there  from  by 
petition  or  common  motion  in  the  civil  court  of  the 
district,  which  authority,  if  satisfied  of  the  sufficiency 
of  the    security  tendered,    shall  issue  an    injunction    on 
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the  zemindar  to  accept  it,  and  give  effect  to  the 
transfer  without  delay.  It  is  hereby  provided,  that 
the  rules  of  this  and  of  the  preceding  section  shall  not 
be  held  to  apply  to  transfers  of  any  fractional  portion 
of  a  putnee  talook,  nor  to  any  alienation  other  than  of 
the  entire  interest  ;  for  no  apportionment  of  the 
zemindar's  reserved  rent  can  be  allowed  to  stand  good, 
unless  made  under  his  special  sanction. 

Transfer  of  a  share  :— 

Their  Lordships  of  the  Privy  Council  observed  in  Watson  v.  Collector 
of  Zilla  Rajshahye  (1869-3  B.  L.  R.,  P.  C.,  48  ;  2  P.  C.  J.,  500;  13  M.  I.  A., 
160)  that  it  seemed  extremely  questionable  whether  even  if  there  had  been 
even  expressly  stated  in  the  various  documents  made  by  the  putnidar 
or  his  representatives  or  assignees,  that  shares  in  the  putni  talook  had 
been  transferred  in  that  manner  such  transfer  of  interest  could  have  been 
binding  on  the  zamindar  ;  whether  he  would  not  have  been  entitled  to 
look  to  the  registered  owners  of  that  talook  ;  and  whether  any  of  the 
persons  who  took  limited  interests,  some  by  mortgage,  some  absolutely, 
but  of  portions  only,  would  have  been  entitled  to  come  forward  and  say, 
"  we  claim  to  be  treated  as  your  putnidars."  In  this  case  it  was  held  that 
the  zamindar  has  a  right  to  look  to  the  ostensible  tenant,  and  is  not  bound 
to  take  notice  of  the  various  interests  which  may  be  created  otherwise 
than  by  an  authorized  alienation. 

Sub-division  -.—This  section  recognises  sub-division  of  a  tenure  by  the 
tenant  with  the  consent  of  the  zamindar — Sham  Chand  Mitter  v.  Juagut 
Chvnder  Sircar,  22  W.  R.,  541;  Judoonath  Shahana  v.  Jadub  Churn  Thakoor, 
11  W.  R.,  294.  Putnidar  may  transfer  the  Putni  in  solido  without  such 
consent — lb.  Compare  s.  88,  Bengal  Tenancy  Act. 

Where  one  individual  holds  a  putni  by  paying  rent  in  equal  shares  to 
two  owners  of  the  zamindari,  the  division  is  the  joint  act  of  the  putnidar 
and  the  zamindars,  and  is  as  if  each  of  the  zamindars  had  granted  to 
the  same  person  his  share  in  putni — Monmotho  Nath  Dey  v.  G.  Glascott, 
20  W.  R.,  275.  Recognition  by  the  zamindar  that  the  unregistered  putnidar 
is  entitled  to  compensation  before  a  Collector  is  in  fact  an  act  of  admitting 
him  a  tenant  —  Okhoy  Coomar  Chatterjee  v.  Maharajadhiraj  Mahtab  Chund 
Bahodoor,  22  W.  R.,  299. 

But  the  fact  of  a  putnidar  having  made  separate  payments  of  rents,  of 
having  registered  his  name  with  each  of  the  sharers,  and  of  being  prepared 
to  enter  into  a  fresh  engagement  with  one  of  them,  does  not  amount  to  a 
cancellation  of  the  original  lease  and  substitution  of  a  new  lease — Sham 
Chand  Miter  v.  Juggut  Chunder  Sircar,  22  W.  R,,  50. 

But  held  in  Kali  Sundari  Debea  Chaudhurani  v.  Dharani  Kanta  Lahiri 
Chaudhury,  10  0.  W.  N.,  273,  that  receipt  of  rent  from  the  purchaser  of 
a  share  of  a  talook  for  a  great  many  years  in  respect  of  that  share  separately, 
amounted  to  acquiescence  to  the  sub-division  of  the  talook. 

The  true  meaning  and  intention  of  the  last  portion  of  the  section  is  not 
to  make  the  alienation  of  a  fractional  portion  of  a  putni  talook  without  the 
sanction  of  the  zamindar  absolutely  void,  nor  even  to  exempt  the  transferee 
from  liability  for  rent  jointly  with  the  transferrer  if  the  landlord  chooses  to 
recogni-o  him  as  one  of  the  joint  holders  of  the  putni,  but  only  to  prevent 
any  splitting  of  the  tenure  and  apportionment  of  the  rent  without  the 
sanction  of  tho  landlord,  as  the  concluding  words  of  the  section,  which 
contain   the   reason    for  the    provision,   clearly   show.     This  last  provision 
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also  shows  that  the  purchaser  of  a  share  of  a  putni  is  not  necessarily- 
liable  for  rent  due  proportionately  to  his  share.  By  suing  the  purchaser 
or  unregistered  transferee  of  a  part  of  the  putni  jointly  with  the  trans- 
ferrer, the  zamindar  only  recognises  him  as  one  of  the  joint  holders  of 
the  putni ;  but  because  he  does  so,  he  cannot  he  said  to  have  waived  the 
right  secured  to  him  by  this  section  to  preserve  the  unity  of  the  tenure 
held  under  him  without  splitting  it  and  apportioning  its  rent.  The  trans- 
feree of  a  part  of  the  putni  is  jointly  liable  for  the  rent  of  the  whole — 
Sourendra  Mohan  Tagore  v.  Surnomoyi,  (1898)  I.  L.  K.,  26  Cal.,  103. 

It  was  held  on  an  interpretation  of  sees.  11,  17  and  88  of  the  Bengal 
Tenancy  Act  that  by  successively  transferring  different  portions  of  a 
darputni,  the  darputnidar  may,  when  the  whole  is  in  this  way  transferred 
cease  to  be  liable  for  rent  to  his  landlord — the  transferees  becoming  jointly 
and  severally  liable  for  the  rent  thereafter — Kishori  Raman  Kapuria  v. 
Ananta  Ram  Laha,  10  C.  W.  N.  270.  See  also  Kristobullav  Ghose  v.  Kristo 
Lai  Singh,  I.  L.  R.  16  Cal.  642,  Chintamon'i  Butt  v.  Rash  Behari  Mondal, 
I.  L.  EL,  19  Cal.,  17,  which  are  leading  decisions  under  s.  88,  Bengal  Tenancy 
Act.     Also  Jogemaya  Bassi  v.  Girindra   Nath  Mukherjee,  4  C.  VV.  N.  590. 

Contribution  : — 

Where  the  transferee  of  a  part  of  the  putni  is  made  to  pay  the 
rent  of  the  whole  he  can  always  obtain  contribution  from  the  transferrer 
or  owner  of  the  remaining  part.  Moreover  if  the  entire  rent  be  realized 
from  such  transferee  of  a  part,  no  suit  for  contribution  will  be  necessary, 
as  he  can  always  set  off  the  amount  paid  in  excess  of  his  liability  and 
on  account  of  the  holder  of  the  other  part  against  any  suit  for  rent 
against  him  by  any  landlord  of  his  in  respect  of  any  portion  of  the  putni 
held  by  him  as  tenant  under  such  landlord.  Where  a  decree  for  arrears  of 
rent  is  passed  against  the  original  holder  of  the  putni  lie  may  obtain 
contribution  from  the  transferees. — Sourendra  Mohan  Tagore  v.  Surnomoyi, 
(1898)  1.  L.  R,  26  Cal.,  103. 

Efect  of  non-registration  : — 

Under  this  Begulation  the  zamindar  or  other  superior  holder  in  certain 
cases  is  empowered  to  attach  the  property,  if  the  subordinate  holder  neg- 
lects to  register  his  name,  and  to  hold  it  in  trust  for  the  subordinate  holder  ; 
and  in  all  cases  until  the  transfer  is  registered,  the  old  tenant  and  the 
tenure  itself  are  liable  for  the  rent  due.  The  duties  of  the  subordinate  holder, 
as  prescribed  herein,  are  formalities  ;  their  primary  object  is  to  give  the 
superior  holder  information  of  who  is  the  tenant,  and  until  they  are  con- 
formed to,  the  superior  holder  is  justified  in  looking  to  the  registered  tenant 
for  his  rent — Lukhmarain  Mitter  v.  Khettro  Pal  Singh  Roy,  (1873)  13  B.  L. 
R,  146  at  p.  149,  approved  by  their  Lordships  of  the  Privy  Council  in  the 
same  case  at  p.  156.  Both  the  transferrer  and  transferee  are  liable  to  pay 
rent  unless  the  transferee  registers  his  name  with  the  zamindar — 
Petumburee  Bossea  v.  Chukoo  Ram  Singh,  S.  D.  A.  D.,  1846,  p.  372. 

Where  an  arrear  of  rent  is  due,  the  zamindar,  in  applying  to  the  Col- 
lector to  bring  the  property  to  sale,  need  not  recognise  any  one  except 
the  registered  putnidar — Rag  hub  Chunder  Bunerjee  v.  Brojonath  Koondoo 
Chowdhry,  14  W.  R ,  489,  See  also  Sureudra  Narain  Singh  v.  Gopi 
Sundari  Basi,  I.  L.  R.,  32  Cal.,  1031,  where  it  was  held  that  a  purchaser  at  a 
sale  in  execution  of  a  money-decree,  who  has  not  been  registered  is  bound 
by  a  subsequent  decree  for  arrears  of  putni  rent  against  the  registered 
putnidar  and  by  the  iale  in  execution  of  that  decree.  For  instances  of  re- 
cognition without  registration,  see  above,  under  heading  "  Sub- division." 

Security — 

It  is  optional  with  the  zamindar  either  to  demand  it  from  the  registered 
putnidar  or  not— S,  D,  A.  D ,  I860,  Vol.  I,  p.  273. 
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Registration  how  effected  :— 

It  is  not  enough  to  ask  for  registration  only  under  s.  6  ;  but  the  legal 
course  must  be  adopted,  if  such  prayer  is  refused,  to  entitle  one  to  be  con- 
sidered as  one  having  interest  in  the  tenure— Kristo  Jeebun  Bukshee  v.  A. 
B.  Mackintosh,  W.  K,  1864,  p.  53. 

Equivalent  of  registration  may  be  presumed  in  case  the  zamindar 
receives  rents  from  his  tenant  in  recognition  of  his  tenancy — Dhunput 
Singh  v.   Villayet  Ali,  (1871)  13  B.  L.  R.,  146  at  p.  153,  foot-note. 

Above  stipulated — provided  in  s.  5. 

Substantial  security— see  notes  to  last  section. 

Tender — By  analogy  from  cases  on  tender  of  rent  it  seems  that  the 
tender  to  be  valid  should  be  made  by  the  person  authorized  under  this 
section  or  his  authorized  or  recognised  agent,  at  a  proper  time  and  to  the 
zamindar  or  other  superior  entitled  to  the  fee  or  a  person  authorized  by 
law  or  the  zamindar  or  other  superior  to  receive  the  same.  (Cf.  the  cases  of 
Eshan  Chunder  Roy  v.  Khajah  Assanoollah,  16  W.  R.,  79  ;  Wooma  Churn 
Sett  v.  Huree  Pershad  Misser,  10  W.  R.,  101). 

Accepted— The  landlord  may  refuse  to  accept  if  the  security  be  not 
substantial  and  be  insufficient. 

Zamindar  or  other  superior — The  use  of  these  words  together  and  of 
the  word  zamindar  alone  in  Ss.  5,  6  and  7  with  reference  to  the  landlord  of 
a  putni  talook  and  in  respect  of  the  same  matter  seems  to  indicate  that 
the  word  or  words  mean  the  same  thing,  namely,  the  landlord  of  the  putni 
talook  whether  he  belongs  or  not  to  the  class  of  persons  called  zamindars 
in  Regs.  I  and  VIII  of  1793.  The  words  or  other  superior  may  also  indi- 
cate such  persons  as  the  Court  of  Wards  in  charge  of  the  zamindar's  estate, 
the  Manager  of  the  estate  of  a  lunatic  zamindar,  the  Manager  appointed 
under  the  Bengal  Tenancy  Act,  or  any  intermediate  person,  such  as  farmer, 
between  the  zamindar  and  the  putnidar  or  holder  of  the  putni  talook.  S.  8 
seems  to  indicate  that  the  word  zamindar  is  used  to  mean  any  person  who 
pays  revenue  to  the  Government  in  respect  of  his  estate  the  lands  of  which 
form  one  or  more  putni  talooks.  (See  the  Introduction  and  further  notes 
under  S.  8). 

The  words  not  approved  and  rejection  as  used  herein  seem  to  convey 
the  same  idea. 

Party  tendering — Party  seems  to  indicate  the  transferee  or  any  person 
entitled  to  act  on  his  behalf  as  agent  and  not  necessarily  the  person  who 
tendered  on  behalf  of  such  transferee. 

ffe — Seems  to  include  she  and  the  singular  form  seems  to  include 
the  plural.  The  present  General  Clauses  Acts  are  silent  as  to  the  Regula- 
tion laws. 

Appeal— No  appeal  lies  to  the  High  Court  from  an  order  of  the  Dis- 
trict Judge  under  this  section — Rajah  Protap  Chunder  Singh  v.  Bissen 
Chunder  Roy  Chowdhree,  S.  D.  A.  D.,  1859,  p.  1216  ;  Uuree  Lall  Bey 
Chowdhry  v.  Soorja  Kanta  Acharj  Chowdhry,  25  W.  R.,  222  ;  In  re  Sooija 
Kant  Acharj  Chowdhry,  I.  L.  R.,  1  Cal.,  383.  These  decisions  seem  to 
indicate  that  the  Coutt  of  the  District  Judge  is  the  Civil  Court  of  the 
District  as  contemplated  by  this  section  to  have  jurisdiction  to  entertain 
the  ippeaL 

The  purchaser  at  a  sale  under  this  Regulation  may  apply  under  s.  6  to 
the  District  Judge— See  the  last  line  of  cl.  (1)  of  s.  15. 

Petition  or  common  motion  : — 

Court-fee — payable  on    the   petition   under  Art.    1   of   Sch.    II 
of  the  Court-Fees  Act  VII  of  1870  is  8  annas, 
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Limitation — There  is  no  limit  of  time  within  which  such  petition  is  to 
be  made  ;  but  it  seems  that  the  limit  is  3  years  from  the  time  when  the 
right  to  apply  accrues  as  provided  in  Art.  178  of  Sch.  II  of  the  Limitation 
Act  XV  of  1877  ;  it,  however,  seems  that  every  fresh  tender  and  rejec- 
tion would  give  rise  to  a  fresh  right  to  apply.  But  Art.  178  as  construed  in 
Baimanekbaiv.  Manekji  (I.  L.  R,  7  Bom.,  213),  Gomnd  v.  Rungun  Money 
(I.  L.  R.,  6  Cal.,  60)  and  In  re  Ishan  Chunder  Roy  (I.  L.  R.,  6  Cal.,  707) 
seems  to  be  not  applicable  to  applications  under  this  section. 

Injunction — Upon  issue  of  this  mandatory  order  the  landlord  of  the 
transferred  putni  shall  be  bound  to  recognise  the  appellant  as  tenant,  to 
give  effect  to  the  transfer  to  him,  to  allow  him  to  get  possession  to  the  putni 
and  also  bound  to  accept  the  security.  There  is  no  provision  for  orders 
as  to  costs  ;  it  is  doubtful  if  the  provisions  of  the  Code  of  Civil  Procedure 
as  to  costs  will  apply. 

See  the  notes  under  s.  5  also. 

High  Court  Circular  Order  : — 

Application  for  the  issue  of  an  injunction  under  this  section  was  direct- 
ed by  Circular  Order  No.  2  of  9th  February,  1892,  of  the  Calcutta  High 
Court,  to  be  entered  under  the  head  of  "  Miscellaneous  Judicial." 

7.     In    case    of    the    sale    of    a  putnee   tenure   in 
„     execution    of  a    judgment   of    court, 

Upon  public    sale,     if       .„      ,  .  j   °  •,!  •        xi 

security  be  not  tendered       it    the     purchaser  CIO    not     Within     the 

dl!rhm&nltt&chh'zemin'  Pei*i°d  of  one  month  from  the  sale 
conform  to  the  rules  of  Section  5  of 
this  regulation,  in  order  to  obtain  the  transfer  of  his 
tenure  by  the  superior  to  whom  the  rent  fixed  upon  it 
is  payable,  the  zemindar  or  other  superior  shall  be 
entitled  of  his  own  authority  to  send  a  sezawul  to 
attach  and  hold  possession  of  the  tenure,  until  the 
forms  prescribed  be  observed.  In  case  also  of  the  sale 
of  a  putnee  tenure  for  arrears  of  the  rent  due  upon  it, 
under  the  rules  of  this  regulation,  if  security  be 
required  by  the  zemindar,  and  the  purchaser  fail  to 
furnish  the  same  within  one  month  of  the  date  of  sale, 
the  zemindar  shall  similarly  be  entitled  to  send  a 
sezawul  to  attach  and  hold  possession  of  the  interest 
which  may  have  passed  on  the  sale,  to  the  exclusion 
of  the  purchaser,  until  the  prescribed  security  be  given. 
Attachments  made  under  this  section  shall  be  regarded 
Attachment  to  have  as  trusts  for  the  benefit  and  at  the 
the  effect  of  a  trust.  rjsk  0f  the  purchasers  ;  consequently 

after  deducting  the  rent  due  and  the  expense  of  attach- 
ing, any  surplus  that  may  be  yielded  by  the  collections, 
shall  be  held  in  deposit  for  such  purchaser  :  but  if  the 
collections  for  the  time  fall  short  of  the  rent,  the  tenure 
and   person    of  the  proprietor  shall   be    liable   in  the 
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same  manner  as  if  no  attachment  had  been  made,  and 
the  accounts  produced  by  the  zemindar  or  other  superi- 
or making  the  attachment  shall  be  received  as  primd 
facie  evidence  to  warrant  process  for  an  arrear  so 
accruing. 

If  the  purchaser  of  the  putni  is  not  willing  to  give  security  for  the 
payment  of  his  rent,  the  zamindar's  remedy  is,  under  ss.  5  and  7,  to  ap- 
point his  own  sezawid,  or  collector,  and  deduct  his  own  rents  from  the 
collections  before  handing  over  the  surplus  to  the  purchaser,  who,  moreover, 
is  declared  under  this  section  to  take  all  the  risk  of  attachment.  This 
remedy  of  the  zamindar  is  not  affected  by  the  grant  of  a  darputni  to  a 
third  party — Joy  Kishen  MooTcerjee  v.  Jankeenath  Mookerjee,  17  W.  R,  470. 

A  putni  tolook  was  sold  in  execution  of  a  decree,  but  the  auction-pur- 
chaser, although  he  obtained  possession,  did  not  get  himself  registered  in 
the  zamindar's  sherista.  In  a  suit  by  the  zamindar  against  the  former 
holder  of  the  putni  for  rent  due  for  a  period  previous  to  the  sale,  held,  that 
the  suit  lay  against  him,  and  that  the  rights  of  the  zamindar  were  not 
affected  by  the  existence  of  the  remedy  provided  in  this  section — Surendro 
Nath  Pal  Chowdhry  v.  Tincowri  Dasi,  I.  L.  R.,  20  Cal.,  247.  The  decision 
in  this  case  contemplates  that  the  effect  of  a  sale  in  execution  of  a  decree  is 
the  same  as  a  sale  "  in  execution  of  a  judgment  of  court "  for  which  pro- 
vision is  made  in  this  section.  The  subjects  dealt  with  in  ss.  5  to  7  form  a 
series,  and  the  words  used  in  s.  5  are  "  sale  made  in  execution  of  a  decree 
or  judgment  of  court."  This  section  therefore  does  not  apply  to  any  trans- 
fer of  the  putni  talook  by  any  method  but  by  sale  in  execution  of  a  decree 
or  judgment  of  court  or  by  a  sale  under  the  special  provisions  of  this 
Regulation.  This  section  does  not  apply  also  to  transfer  by  succession,  or 
to  voluntary  transfers  (But  see  Ram  Chum  Bundopadhya  v.  Dropo  Moyee 
Dossee,  17  W.  R.,  122,  where  different  views  were  expressed  by  Kemp  and 
Ainslie,  JJ.,  ;  the  sezawul  in  that  case  was  admittedly  not  issued  under 
this  section). 

The  plaintiff  having  purchased  a  putni  talook  at  a  sale  held  under  this 
Regulation,  and  having  failed  to  put  in  proper  security,  was  put  out  of 
possession  of  the  same  by  the  zamindar.  On  his  instituting  a  suit  against 
the  zamindar  for  possession  with  ivasilut  of  the  talook,  it  was  dismissed  on 
the  ground  of  his  not  having  fulfilled  the  requirements  of  law.  Subsequent- 
ly he  obtained  possession  of  it  through  proceedings  held  in  the  Collector's 
Court.  He  was  held  in  a  subsequent  suit  to  be  entitled  to  an  account  of 
the  profits  during  the  zamindar's  khas  possession — Beebee  Barbara  J. 
Benny  v.  Radha  Churn  Roy,  (1862)  1  Hay,  384. 

Within sale — On  failure  of  purchaser  within  one  month  of  the  sale  the 

zamindar  may  attach  the  putni  sold  ;  but  he  cannot  on  any  account  do  so 
within  that  period.  Sale — Order  confirming  the  sale  gives  good  title  to  the 
purchaser  {Naigar  v.  Bhdskar,  I.  L.  R.,  10  Bom  ,  444  ;  Doorga  Narnin  v. 
Baney  Madhub,  I.  L.  R.,  7  Cal.,  at  p.  207  ;  Tara  Prasad  v.  Nund  Kishore,  I. 
L.  R.,  9  Cal.,  842  ;  BenoHLal  v.  Tamizuddin,  7  C.  L.  R.,  115)  and  estate 
vests  from  the  date  of  confirmation  of  the  sale  ( f  rem  Chand  v.  Ptimima, 
I.  L.  R.,  1 5  Cal.,  546).  From  these  facts  it  seems  that  the  purchaser's  right 
to  apply  under  sec.  5  accrues  on  the  confirmation  of  the  sale,  and  he  will 
have  one  month  from  that  date  ;  but  in  case  of  sale  under  this  Regula- 
tion, from  date  of  sale.  This  section  does  not  contemplate  any  transfer 
but  by  sale  in  execution  of  a  judgment  or  decree  of  Court,  and  by  sale  under 
this  Regulation. 

Superior payable — These  words  control  the   right   of  the  zamindar 

or  other  superior  to  attach  /  for  he  cannot  attach  if  rent   of  the  putni  sold 
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i  s,  for  any  reason  whatever,  not  payable  to  him.  These  words  contemplate 
that  only  the  superior  to  whom  rent  of  the  putni  sold,  at  the  time  or  within 
the  period  of  one  month  from  the  sale,  is  payable  may,  if  he  likes,  issue 
sezawul. 

Tenure — the  putni  talook.  Transfer  of  a  share  of  a  putni  even  in 
execution  of  a  decree  or  judgment  of  Court  is  not  binding  on  its  landlord 
(See  ss.  5  and  6  and  the  notes  thereunder).  Consequently  it  seems  that  such 
landlord  of  the  putni  talook  sold  cannot  attach  when  only  a  share  of  it  is 
sold. 

Of  his  own  authority sezawul — The  sezawul  should  bear  his  authority. 

He  need  not  refer  to  the  Collector  or  to  any  other  authority  for  permission  to 
send  him.  The  provisions  of  sees.  318  and  319  of  the  Code  of  Civil  Procedure 
do  not  seem  to  be  applicable  to  him  when  he  takes  possession  under  this 
section  ;  for  he  is  not  representative  of  the  purchaser  and  those  ss.  318  and 
319  refer  only  to  purchasers  under  that  Code  (As  to  the  mode  of  construc- 
tion of  general  and  special  enactments — see  Interpretion  of  Indian  Statutes, 
Ch.  XI,  s.  vi).  It  seems  probable  that  if  the  putni  be  at  the  time  already 
under  attachment  by  order  under  s.  146  of  the  Code  of  Criminal  Procedure 
and  in  the  possession  of  the  Magistrate  the  zamindar  cannot  under  s.  7  of 
this  Regulation  attach  and  oust  him,  for  this  section  authorizes  exclusion  of 
the  purchaser  only,  at  a  sale  under  this  Regulation.  The  first  part  of  this 
section  does  not  say  that  only  the  purchaser  is  to  be  excluded. 

Attach tenure — not  any  under-tenure,  for  under-tenures  are  voidable 

and  not  void  upon  sale  under  this  Regulation  (See  sec.  11  and  the  notes 
thereunder). 

Forms observed — as  in  sec.  5. 

Of  the  date  of  sale — distinguishable  from  "  from  sale  "  as  used  in  regard 
to  a  sale  other  than  one  under  this  Regulation. 

Interest purchaser — Until  incumbrances  are  cancelled  the  possession 

is  to  be  held  subject  to  them  ;  possession  of  incumbrancers  such  as  mortga- 
gees, under-tenureholders  or  any  other  kind  of  tenants  under  the  putni  can- 
not be  disturbed,  even  though  the  sale  be  held  under  this  Regulation,  until 
they  are  set  aside.  It  seems  the  zamindar  appointing  a  seziwul  may  sue 
to  cancel  incumbrances  for  he  holds  possession  of  the  interest  of  the  pur- 
chaser, who  as  such  purchaser  has  the  right  to  sue  to  set  aside  incum- 
brances. 

Trusts — The  attaching  zamindar  becomes  trustee  ;  and  the  law  as  to 
trusts  and  trustees  as  prevails  in  Bengal  applies  to  determine  all  questions 
between  the  purchaser  and  the  attaching  zamindar,  subject  to  the  qualifi- 
cation mentioned  in  this  section  that  the  trust  is  for  the  benefit  of  the 
purchaser  or  any  person  who  may  legally  represent  him,  and  that  it  is  at 
the  risk  of  such  purchaser,  i.  e.,  the  risk  is  not  the  zamindar's,  and  such 
zamindar  will  not  be  liable  to  such  purchaser  for  any  loss  that  may  accrue 
during  attachment,  provided  that  he  does  not  act  in  mala  fide  or  fraudu- 
lently. Whatever  accretion  or  acquisition  is  made  during  such  attachment 
is  for  the  benefit  of  the  purchaser  as  contemplated  by  this  section.  For 
suits  by  and  against  trustees,  see  s.  437  of  the  Code  of  Civil  Procedure. 

A  plaintiff  who  attaches  the  land  of  a  tenant,  and  collects  the  rents 
due,  by  a  sezawul,  is  not  entitled  (unless  there  be  something  exceptional  in 
the  case)  to  claim  from  the  tenant  the  difference  between  the  collections 
made  by  the  sezawul  and  the  actual  rent — Jhoomuck  Chowdhry  v.  O 
Anderson,  1  R.  C.  &  C.  R.,  (Rent)  32  ;  6  W.  R.  (Act  X),  23. 

Rent  due—  Whether  current  or  arrears,  in  terms  of  the  contract ;  and 
where  there  is  no  contract  according  to  custom. 

By  the  collections — The  attaching  zamindar  evidently  may  collect  all. 
rent  that  would  have   been  collected  by  the  purchaser  had  such  purchaser 
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been  in  possession.  Costs  of  collection  are  costs  of  tke  attachment.  Costs 
of  attachment — seem  to  include  costs  of  litigation  to  collect  rent  ;  but  it  is 
doubtful  if  they  will  include  any  other  costs  such  as  costs  of  litigation  to 
get  khas  possession  after  cancelling  incumbrances,  &c. 

Held  in  deposit — Limitation  of  suits  to  recover  such  deposit  seems  to  be 
30  years  as  provided  in  Art.  145  and  not  3  years  as  provided  in  Art.  62  of 
Sch.  II  of  the  Limitation  Act  XV  of  1877,  for  the  deposit  is  held  in  trust 
for  the  purchaser.  S.  10  of  the  Limitation  Act  prescribes  that  suits  against 
express  trustees  and  their  representatives  or  assigns  shall  not  be  barred  by 
any  length  of  time. 

For  the  time  and  process  for  an  arrear — These  words  seem  to  indicate 
not  a  fresh  sale  under  this  Regulation  during  the  attachment  but  resort  to 
summary  suit  for  arrears  of  rent  against  such  purchaser.  Such  processes 
may  be  taken  from  time  to  time  during  the  attachment  under  this  section. 

Proprietor — evidently  means  the  purchaser  of  the  putni  or  any  other 
person  who  is  for  the  time  being  the  proprietor  or  owner  of  the  putni  under 
attachment. 

Primd  facie — "  On  the  first  appearance.  A  party  is  said  to  have  a 
primd  facie  case  when  the  evidence  in  his  favour  is  sufficiently  strong  for  his 
opponent  to  be  called  on  to  answer  it.  Such  evidence  is  called  primd  facie 
evidence,  and  can  be  overthrown  only  by  the  rebutting  evidence  adduced 
on  the  other  side  " — Manual  of  Legal  Maxims  by  Desai  Narotam. 

For  Draft  Notice  of  demand  for  security  and  Draft  Sezawul,  see  Appen- 
dix. 

8.     First.     Zemindars,    that  is,  proprietors   under 
Zemindars  to  be  allow-     direct  engagements  with  the  Govern- 
ed periodical  sales    of     ment,    shall  be  entitled  to    apply    in 

tenures,  in  which  right       .-  /»  ii        •  n  •     i*      i 

to  Bell  for  arrears  is  re-  the  manner  following  lor  periodical 
served  by  stipulation.        saies  0f  any  tenures,  upon  which  the 

right  of  selling  or  bringing  to  sale  for  an  arrear  of  rent 
may  have  been  specially  reserved  by  stipulation  in  the 
engagements  inter-changed,  on  the  creation  of  the 
tenure.  The  exercise  of  this  power  shall  not  be  con- 
fined to  cases  in  which  the  stipulation  for  sale  may 
have  been  unrestricted  in  regard  to  time,  but  shall 
apply  equally  to  tenures  held  under  engagements 
stipulating  merely  for  a  sale  at  the  end  of  the  year, 
in  conformity  with  the  practice  heretofore  allowed  by 
the  regulations  in  force. 

Second.  On  the  first  day  of  Bysaak,  that  is,  at 
First  sale  to  be  applied  the  commencement  of  the  following 
foronthefirstofBysak.  vear  from  that  of  which  the  rent  is 
due,  the  zemindar  shall  present  a  petition  (to  the  Civil 
Court  of  the  District,  and  a  similar  one)*  to  the 
*  Repealed  by  s.  i  of  collector,  containing  a  specification 
Act  xvi  of  1874.  0f  anv    balances  that  may  be  due   to 

him   on    account   of  the  expired  year  from    all   or   any 
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Notice  to.be  published  talookdars  or  other  holders  of  an 
that  it  will  take  place  on  interest  of  the  nature  described  in 
the  first  of  Jyte.  the  prece(3ing  clause   of  this   section. 

The  same  shall  then  be  stuck  up  in  some  conspicuous 
part  of  the  cutcherree,  with  a  notice  that  if  the  amount 
claimed  be  not  paid  before  the  first  of  Jyte  following, 
the  tenures  of  the  defaulters  will  on  that  day  be  sold 
by  public  sale  in  liquidation.  Should  however  the 
first  of  Jyte  fall  on  a  Sunday,  or  holidays,  the  next 
subsequent  day,  not  a  holiday,  shall  be  selected  in- 
stead :  a  similar  notice  shall  be  stuck  up  at  the  sudder 
cutcherree     of   the    zamindar   himself,  and   a   copy    or 

Notice  to  be  sent  into  extract  of  such  part  of  the  notice 
the  mufussil.  as  may  apply  to  the  individual    case, 

shall  be  by  him  sent,  to  be  similarly  published  at  the 
cutcherree,  or  at  the  principal  town  or  village  upon  the 
land  of  the  defaulter.     The  zemindar  shall  be  exclusive- 

Rnies  for  serving  it.  ly  answerable  for  the  observance  of 
the  forms  above  prescribed,  and  the 
notice  required  to  be  sent  into  the  mofussil  shall  be 
served  by  a  single  peon,  who  shall  bring  back  the 
receipt  of  the  defaulter,  or  of  his  manager  for  the  same  ; 
or  in  the  event  of  inability  to  procure  this,  the 
signatures  of  three  substantial  persons  residing  in  the 
neighbourhood,  in  attestation  of  the  notice  having 
been  brought  and  published  on  the  spot.  If  it  shall 
appear,  from  the  tenor  of  the  receipt  or  attestation  in 
question,  that  the  notice  has  been  published  at  any 
time  previous  to  the  fifteenth  of  the  month  of  Bysaak 
it  shall  be  a  sufficient  warrant  for  the  sale  to  proceed 
upon  the  day  appointed.  In  case  the  people  of  the 
village  should  object  or  refuse  to  sign  their  names  in 
attestation,  the  peon  shall  go  to  the  cutcherree  of  the 
nearest  moonsiff,  or  if  there  should  be  no  moonsiff,  to 
the  nearest  thana,  and  there  make  voluntary  oath  of 
the  same  having  been  duly  published — certificate  to 
which  effect  shall  be  signed  and  sealed  by  the  said 
officers,  and  delivered  to  the  peon. 

Third.     On  the  first  day    of  Kartic  in    the    middle 

Mid  year  sale  to  be  °.f  the  year>  the  zemindar  shall  be  at 
applied  for  on  the  first  liberty  to  present  a  similar  petition, 
of  Kartic.  wjth    a    statement   of    any    balances 
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that  may  be  due  on  account  of  the  rent  of  the  current 
year  up  to  the  end  of  the  month  of  Assin,  and  to  cause 
similar  publication  to  be  made  of  a  sale  of  the  tenures 
of  defaulters,  to    take    place    on    the    first   of  Aughun, 

Notice  as  above  for  sale  unless  the  whole  of  the  advertised 
on  the  first  of  Aughun.      balance  shall  be  paid  before    the  date 

if  arrear  be  not  less  in  question,  or  so  much  of  it  as  shall 
than  one-fourth  of  dem-  reduce  the  arrear,  including  any 
intermediate  demand  for  the  month 
of  Kartic  to  less  than  one-fourth,  or  a  four-anna  propor- 
tion of  the  total  demand  of  the  zemindar,  according  to 
the  kistbundee,  calculated  from  the  commencement  of 
the  year  to  the  last  day  of  Kartic. 

Cl.  (2)  is  modified,  and  the  whole  section  is  extended  to  other  sales  of 
rent,  by  Reg.  I  of  1820.  As  to  who  shall  conduct  the  sale,  see  Act  VIII 
(B.  C.)  of  1865,  s.  3,  in  the  Appendix. 

Cl.  (2)  has  been  modified  by  Act  XXXIII  of  1850,  s.  I.— See  Appendix. 

Who  may  apply  : — 

The  receiver  may  take  proceedings  under  this  Regulation  to  realize 
rents  from  the  putnidars — Woomesh  Chunder  Roy  v.  Essan  Chunder  Roy, 
S.  D.  A.  D.,  1859,  p.  1198. 

Persons  who  act  as  am-mukhtears  do  habitually  and  constantly  present 
petitions  and  applications  to  the  Collector  by  virtue  of  their  general 
authority,  without  showing  any  specific  authority  to  act  under  this 
Regulation.  If  in  all  cases  in  which  formal  acts  have  to  be  done  by 
mukhtears  to  enforce  the  rights  of  the  zamiudars,  their  principles,  it  were 
necessary  to  trace  back  the  authority  of  the  mukhtear  in  each  case  to  the 
explicit  sanction  of  every  single  member  of  the  family,  both  the  mukhtear 
and  the  officers  of  Government  concerned  will  be  very  seriously  em- 
barrassed. Persons  in  the  situation  of  am-mukhtears  must  be  considered 
to  have  a  certain  discretion,  and,  unless  the  contrary  is  shown,  to  do  such 
act  as  come  within  the  ordinary  scope  of  their  duty  with  authority — 
Hurry  Kisto  Roy  v.  Motee  Lall  Nundee,  14  W.  R.,  36.  Assurance,  instru- 
ment or  thing  executed  by  the  donee  of  a  power-of-attorney  is  as  valid 
as  if  executed  by  the  grantor  of  the  power-of-attorney  under  s.  2  of 
the  Power-of- Attorney  Act  VII  of  1882,  whether  the  power  was  granted 
before  or  after  that  Act  was  passed.  The  power  ceases  on  the  death  lunacy 
or  insolvency  of  the  grantor  or  on  its  revocation  (see  s.  201  of  the  Contract 
Act  IX  of  1872)  ;  but  act  done  in  good  faith  without  knowledge  of  those 
facts  does  not  make  the  donee  personally  liable  (see  s.  3  of  Act  VII  of 
1882).  Certified  copy  of  a  power-of-attorney  granted  by  the  High  Court 
under  s.  4  of  Act  VII  of  1882  is  as  valid  as  its  original.  Such  copy, 
and  under  s.  85  of  the  Evidence  Act  1872,  a  power-of-attorney  authenticated 
by  a  Notary  Public,  or  any  Court,  Judge,  Magistrate,  British  Consulor, 
Vice-Consul,  or  representative  of  His  Majesty  or  of  the  Government 
of  India  is  receivable  in  evidence  without  proof ;  but  not  one  registered 
under  the  Registration  Act,  1877 —{Sali?natul  v.  Koylashpoti,  I.  L.  R., 
17  Cal.,  903). 

Only  the  recorded  proprietor,  or  proprietors  jointly  or  a  common  mana- 
ger whose  name  is  duly  registered,  may  make  the  application.  One  of  a 
number  of  co-proprietors  or  fractional  co-iharers  is  not  entitled  to  make 
the  application,  unless  the  putni  taluq  is  co-extensive  with  the  interest  of 
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such   fractional   sharer   or  sharers.— Mitra's  Tagore   Law    Lectures,    1895. 
See  also  Introduction  and  the  notes  under  s.  14. 
Zamindars—see  Introduction. 

Petition. — Court-fee  payable  is  8  annas  under  Art  I,  Sch.  II  of 
the  Court-fees  Act,  1870. 

Against  whom  application  may  be  made  :  — 

A  zamindar  has  a  perfect  right  to  bring  a  tenure  to  sale  for  arrears 
of  rent  without  regard  to  the  rights  of  the  new  tenant,  while  he  is  yet 
unregistered. — Nobeen  Kishen  Mookerjee  v.  Shib  Pershad  Pattuck,  0  W. 
R.,  161.  See  notes  under  ss.  5  and  6  as  to  effects  of  transfer  without  regis- 
tration in  zamindar's  sherista. 

A  zamindar  is  not  bound  to  give  any  notice  of  sale  under  this 
Regulation  to  a  transferee  of  the  interest  of  the  registered  tenant,  if  he 
does  not  duly  register  his  name  in  the  zemindar's  -sherista.— Bhunput 
Singh  v.  Villayet  Ali,  18  B.  L.  R.,  153,  foot-note.  Where  an  arrear  of 
putni  rent  is  due,  the  zamindar,  in  applying  to  the  Collector  to  bring 
the  property  to  sale,  need  not  recognize  any  one  except  the  registered 
putnidar — liaghub  Chunder  Banerjee  v.  Brojo  Nath  Koondoo  Chowdhry, 
14  W.  R.,  489  ;  and  a  sale  is  not  illegal  by  reason  of  the  fact  that  some 
of  the  recorded  putnidars  were  dead  before  the  proceedings  under  this 
Regulation  were  taken— Rajnarain  Mitra  v.  Ananta  Lai  Mondul^  I.  L.  R., 
19  Cal.,  703  (713). 

"  Default "  does  not  necessarily  imply  any  moral  obligation  or  any 
breach  of  contractual  obligation.  It  simply  means  non-payment,  failure 
or  omission  to  pay. — Fakir  Chunder  Butt  v.  Ram  Kumar  Chatterjee, 
I.  L.  R.,  31  Cal.,  901  (908),  P.  C. 

To  whom  application  is  to  be  made  : — 

Under  this  section  as  originally  enacted  two  applications  for  sale  under 
this  Regulation  were  to  have  been  made — one  to  the  Listrict  Judge 
and  the  other  to  the  Collector.  By  Act  XX XIII  of  1850  it  is  provided 
that  no  application  to  the  District  Judge  is  necessary  ;  and  that  portion 
of  this  section  which  required  application  to  the  District  Judge  was 
repealed  by  Act  XVI  of  1874.  Where  the  tenure  to  be  sold  lies  within 
the  jurisdiction  of  more  than  one  Collector  the  provisions  of  Act  VI  of 
1853  is  to  be   followed.     (For  Act  VI  of  1853,  see  Appendix). 

Who  is  to  hold  the  sale — see  notes  under  s.  9. 

What  tenures  are  liable  to  sale  under  this  Regulation  : — Reg.  I  of  1820 
widened  the  scope  of  this  Regulation.  Under  Reg.  I  of  1820  all  classes 
of  proprietors  of  estates  paying  revenue  to  Government  may  for  arrears 
of  rent  apply  for  sale  of  tenures  of  the  nature  of  those  described  in  the 
first  clause  of  this  Regulation  ;  to  such  sales  ss.  9,  11,  13,  15  and  17 
and  no  other  section  of  that  Regulation  applies  ;  provided  that  such 
proprietors  had  acquired,  when  Reg.  I  of  1820  was  passed,  the  right  of 
causing  such  sale  to  be  made  under  any  summary  process  authorized  by  the 
general  Regulations.  In  such  cases  the  provisions  of  the  second  and  third 
clauses  of  this  section  do  not  apply,  for  sale  of  such  tenures  the  procedure 
prescribed  is  that  in  Reg.  I  of  1820.  The  special  procedures  of  Reg. 
I  of  1820  do  not  apply  to  tenures  liable  to  sale  under  Reg.  VIII  of  1819 
independently  of  Reg.  I  of  1820.  Under  Reg.  I  of  1820  sales  may  be 
held  for  all  kinds  of  arrears  of  rent,  but  under  Reg.  VIII  of  18 J  9  sale  in 
Jaistha  may  be  held  for  balance  of  rent  due  for  the  year  immediately  pro- 
ceeding that  Jaistha  and  the  sale  in  Aghran  may  be  held  only  for  current 
year's  arrears.     (For  Reg.  I.  of  1820 — see  Appendix). 

A  madad  maash  paiki  jagir  or  lands  assigned  for  the  maintenance  of 
armed  watchmen,  is  one  of  the  class  contemplated   by   this  section — Bhun- 
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put  Singh  v.  Villayet  AH,  (1871)  13  B.  L.  R.,  146  at  p.  153,  foot-note.  This 
seems  to  be  au  obiter  dictum  as  no  issue  was  raised  in  the  pleadings  to  that 
effect. 

This  section  refers  to  jungleburi  tenures  that  existed  at  the  date 
of  the  Regulation,  and  its  provisions  do  not  apply  to  any  tenure  created 
since  the  passing  of  that  Regulation — Munmohun  Singh  v.  Watson  &  Co., 
2  Hay,  398. 

Right  of  selling  or  bringing  to  sale — not  the  right  of  selling  or  bringing 
to  sale  free  from  incumbrances,  but  that  for  an  arrear  of  rent  may  have 
been  specially  reserved  by  stipulation,  &c. — Brindabun  Chunder  Sircar 
Chowdhry  v.  Brindabun  Chunder  Bey  Chowdhry,  3  B.  L.  R.,  408, 
P.  C,  21  W.  R.,  324,  P.  C.  These  and  subsequent  words  seem  to  indicate 
existence  of  Dowl  or  Kabuliat  in  respect  of  the  tenure  to  be  brought 
to  sale  under  this  Regulation.  S.  10  enacts  that  at  the  mid-year  sale 
Kistbundi,  i.  e.,  instalment  bond  is  to  be  produced,  and  the  second  clause 
of  s.  14  empowers  the  Collector  in  case  of  objection  to  the  sale  to  call 
upon  the  zamindar  to  produce  the  Kabuliat  in  respect  of  the  tenure  to 
be  sold.  It  is  necessary  that  in  such  a  document  there  should  be  specially 
reserved  the  zamindar's  right  of  selling,  whether  himself  or  by  his  agent 
or  through  Collector  or  Court,  or  his  right  to  bring  the  tenure  to  sale,  for 
an  arrear  of  rent  due  thereon,  whether  during  or  at  the  end  of  the  year. 
If  no  such  right  is  expressly  reserved  it  seems  the  tenure  is  not  saleable 
under  this  Regulation. 

A  zamindar  in  possession  of  a  share  of  the  zamindari  may  grant  a 
putni  talook  of  that  share  and  he  or  his  successor  may  bring  to  sale 
under  this  section  that  putni  in  the  case  of  default  in  payment  of  the 
rent — Ahsanulla  Khan  v.  Haricharn  Mozumdar,  (1892)  L.  R.,  19  I.  A., 
191  ;  I.  L.  R.,  20  Cal.,  86  ;  6  P.  C.  J.,  252. 

A  putni  created  subsequently  to  the  passing  of  this  Regulation  is 
liable  to  sale,  even  though  an  express  condition  to  that  effect  may  not  have 
been  inserted  in  the  Kabuliat.  Clause  1  extends  to  tenures  other  than  putni 
talooks  upon  which  the  right  of  bringing  to  sale  may  have  been  specially 
reserved  in  the  engagements, — the  facilities  conferred  in  respect  of  putni 
talooks  ;  and  the  second  clause  of  the  same  section,  therefore,  distinctly 
speaks  of  arrears  due  from  talookdars  and  the  holders  of  such  other 
tenures — Kristomonee  Debea  v.  Gooroogobind  Shiehanto,  Sev.,  173. 

The  Collector  having  purchased  an  estate,  and  engaged  with  a 
shikmeedar  within  it,  reserving  right  of  sale  of  the  shikmee,  the  tenure  was 
a  saleable  one  within  the  meaning  of  this  section  ;  but  the  zamindar  only, 
and  not  a  farmer,  had  power  to  sell  the  tenure — Sabirra  Beebee  v. 
Azuloodeen  Mahomed,  S.  D.  A.  D.,  (1859)  638. 

Rent. — It  is  certainly  arguable  that  the  Regulation  is  only  intended 
to  apply  to  the  recovery  of  rent,  pure  and  simple,  which  is  denned  in 
s.  11  to  be  the  zamindar's  "  reserved  property  in  the  tenure." — Sreemutty 
Dassee  v.  Pitambur  Panda,  24  W.  R.,  129.  The  words  used  in  cl.  2  are — 
balances  due  on  account  of  the  expired  year,  and  the  words  used  in  cl.  3 
are — balances  due  on  account  of  the  rent  of  the  current  year.  For 
meaning  of  the  word  rent,  see  notes  at  p.  16,  infra. 

Sale  of  a  fraction  of  a  Tenure  : — 

A  portion  of  a  putni  talook  cannot  be  sold  under  this  Regulation  ; 
if  by  such  a  sale  the  auction-purchaser  acquires  any  of  the  rights  of  the 
putnidar,  he  must  be  bound  by  the  acts  of  the  putnidar  as  regards  the 
grant  of  leases  —Mohadeb  Mvndul  v.  II.  Cowell,  15  "W.  R.,  445.  On  review 
of  this  case  it  was  held  that  there  is  nothing  in  this  Regulation  which  says 
that  putni  may  bo  sold  according  to  the  separate  shares  of  the  zamindars 
entitled   to  receive  rent  from  the  putnidar,  even  though  the  whole   putni 
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be  sold  by  separate  lots  on  the  same  day — H.  Cowell  v.    Mohadeb  Mundul, 
17  W.  K.,  182. 

Where  one  individual  holds  a  putni  by  paying  rent  in  equal  shares 
to  two  owners  of  the  zamindari,  the  division  is  the  joint  act  of  the 
putnidar  and  the  zamindars,  and  is  as  if  each  of  the  zamindars  had 
granted  to  the  same  person  his  share  in  putni  —Monomotho  Nath  Bey  v. 
G.  Glascott,  20  W.  R,  275. 

Service  of  notice  : — 

This  Regulation  is  a  very  important  Regulation,  and  no  doubt  it  was 
enacted  for  a  certain  and  denned  policy,  and  ought  as  a  rule  to  be  strictly 
observed.  Due  publication  of  the  notices  prescribed  by  this  Regulation 
forms  an  essential  portion  of  the  foundation  on  which  the  summary  power 
of  sale  is  exercised,  and  makes  the  zamindar  who  institutes  the  proceeding 
exclusively  responsible  for  its  regularity.  The  object  of  the  Regulation 
was  that  due  service  or  publication  should  not  be  left  matter  of  controversy. 
The  evidence  should  be  secured  immediately  afterwards,  and  exist  in 
writing,  and  be  referred  to  by  the  proper  officer  as  part  of  the  foundation 
of  the  sale.  Accordingly  if,  immediately  upon  posting  the  notice,  the 
peon  posting  it  can  find  the  defaulter  or  his  manager,  he  is  bound  to  ask 
for  a  receipt  from  the  defaulter  or  his  manager,  signed  under  his  hand,  and 
if  he  gets  such  a  receipt  there  is  an  end  to  all  question  as  to  the  service. 
If  he  does  not  find  the  defaulter  or  his  manager,  or  if  that  person  will 
not  sign  a  receipt,  then  he  is  to  call  in  three  substantial  people  of  the 
village  to  attest  the  fact,  which  will  be  apparent  to  their  eyes,  that  the 
notices  in  question  have  been  published.  If  they  object,  as  very  likely 
villagers  would  object,  to  be  parties  to  the  proceedings  for  the  enforcement 
of  a  sale,  then  he  is  obliged  to  go  to  the  nearest  MunsifF,  and  make  a 
voluntary  oath  of  the  fact  of  service,  which  act  is  immediately  recorded, 
and  forms  the  foundation  upon  which  the  officer  afterwards  proceeds  in 
carrying  out  his  sale.  Thus  the  evidence  that  the  notice  has  been  given  is 
immediately  preserved  and  the  fact  is  not  left  to  be  matter  of  controversy 
afterwards— Maharaja  ot  Burdwan  v.  Tdra  Soondari  Delia,  [(1882)  10 
Cowell's  I.  A.,  19  ;  13  C.  L.  R.,  34  :  I.  L.  R,  9  Cal.,  619  ;  4  P.  C.  J.,  414]. 
In  this  case  their  Lordships  of  the  Privy  Council  referred  to  Sona 
Beebee  v.  Lallchand  Chowdhry  (1868—9  W.  R,  242)  and  observed  that 
their  Lordships  did  not  intend  to  controvert  the  decision  of  Sir  Barnes 
Peacock  in  that  case  to  the  efiect  that  if  the  notice  itself  has  been  duly 
published,  if  it  is  not  matter  of  controversy,  if  the  fact  was  ascertained 
that  it  was  published,  then  one  would  not  regard  any  objection  either 
to  the  form  of  the  receipt  or  the  absence  of  the  notice  itself.  When  the 
fact  of  service  of  the  notice  is  matter  of  controversy,  it  is  to  be  assumed, 
in  order  to  arrive  at  a  conclusion,  one  way  or  the  other,  either  that  there 
was  a  conspiracy  to  cheat  and  deceive  upon  the  part  of  the  plaintiff, 
the  defaulter  and  some  or  all  of  the  attesting  witnesses  to  the  service 
of  the  notice,  or  that  there  was  a  conspiracy  on  the  part  of  the  peon 
sent  to  effect  this  publication,  who,  having  neglected  his  duty,  conspired 
afterwards  with  a  confederate  to  make  a  false  statement  and  forge  a 
receipt.  In  such  a  case  there  should  be  some  evidence  in  addition  to  the 
statement  of  the  peon  to  prove  that  the  notice  was  in  fact  entrusted  to  him. 
It  is.the  duty  of  the  peon  when  he  went  to  make  the  service  that  the 
person  to  whom  he  delivers  the  notice  is  the  defaulter,  or  the  agent 
of  the  defaulter,  and  then  to  obtain  the  receipt  proper  in  form.  If  he  can- 
not obtain  it  he  should  follow  the  course  prescribed  by  this  Regulation,  and 
should  at  once  return  the  document  to  the  proper  officer  of  the  zamindar. 
It  will  then  be  the  duty  of  that  officer  to  examine  the  receipt  and  see  that 
it  was  in  all  respects  complete  and  regular  as  part  of  the  foundation  of 
the  title  afterwards  to  be  given  by  sale.  Signature  of  the  defaulter  by 
signing  the  name  of   the  registered   putnidar  then  dead   is    not  proper. 
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Signature  under  that  signature"  by  one  as  Kdrparddz  only  is  also  not  good 
for  such  a  signature  means  Kdrparddz  of  that  dead  putnidar— Ibid. 

The  object  of  directing  local  publication  of  the  notices  is  to  warn  the 
underlessees  of  the  contemplated  proceedings  which  may  result  in  sweeping 
away  their  property,  and  also  to  act  as  advertisements  to  persons  who  may 
bid  at  the  sale.  Both  these  objects  might,  and  in  many  cases  would,  be 
frustrated,  if  it  were  sufficient  to  publish  notice  at  any  Kachhari  which  the 
putnidar  may  happen  to  possess,  however  distant  it  may  be,  or  to  serve  it 
personally  on  the  putnidar.  Moreover,  the  notice  in  question  is  described 
as  "the  notice  required  to  be  sent  into  the  mofussil."  The  word  "  mofussil  " 
is  doubtless  opposed  to  the  sadar  Kachhari  of  the  zamindar.  It  signifies 
the  subordinate  estate  which  is  the  subject  of  the  proceeding.  If  there  is  a 
Kachhari  on  the  land  of  the  defaulting  putnidar,  the  notice  must  be  pub- 
lished there.  By  the  land  of  the  defaulter  is  meant  that  land  which  the 
zamindar  is  seeking  to  sell  for  default  of  rent.  If  there  is  no  such  Kachhari, 
the  notice  must  be  published  at  the  principal  town  or  village  on  the  land 
in  question.  It  must  be  published  in  the  manner  required.  Service  on  the 
putnidar  alone  is  not  sufficient — Mahdrdni  of  Burdwan  v.  Mwtunjoy  Singh 
[(1887)  14  Cowell's  I.  A.,  178  ;  I.  L.  R.,  14  Cab,  365,  P.  C.  ;  4  P.  C.  *J.,  77-]. 
In  this  case  their  Lordships  of  the  Privy  Council  dissented  from  the  con- 
clusion in  the  case  of  Lootfonissa  Begum  v.  Kowar  Ram  Chunder  (S.  D.  A. 
R.,  1849,  p.  371)  to  the  effect  that  the  Kachhari  of  the  defaulter  may  be 
any  Kachhari  in  which  the  collections  of  the  tenure  are  made.  Their 
Lordships  also  dissented  from  the  conclusion  in  Mungazee  Chaprassee  v. 
Shibo  Soonduree  (1874—21  W.  R.,  369)  to  the  effect  that  this  Regulation 
was  satisfied  by  publication  at  a  Kachhari  of  the  defaulter,  which,  though 
not  on  the  land  to  be  sold,  was  on  adjacent  land  and  was  the  office  at  which 
all  the  business  of  the  estate  to  be  sold  was  carried  on.  Their  Lordships 
also  remarked  that  the  authority  of  the  decision  in  Gouree  Loll  Singh  v. 
Joodhishtir  Hdjrdh  (1876—25  W.  R„  141  ;  I.  L.  R.,  1  Cal.,  359)  to  the  effect 
that  this  Regulation  was  satisfied  by  service  of  notice  at  the  house  of 
the  defaulter,  is  undermined  by  its  being  rested  mainly  on  the  case  of 
SondBeebeev.  Ldll  Chand   Chowdhry  (1868-9  W.  R.,  242j. 

Where  there  was  more  than  one  defaulter  and  the  peon  obtained  the 
receipt  of  the  gamasta  of  one  of  them,  but  did  not  get  the  receipt  of  the 
defaulters  or  of  their  managers  or  the  signature  of  three  substantial  persons 
residing  in  the  neighbourhood,  nor  did  the  peon  go  to  the  Kachhari  of  the 
nearest  Munsiff  or  to  the  nearest  thana  or  make  the  oath  or  obtain  the 
certificate  referred  to  in  the  clause,  it  was  held  that  the  requisite  formali- 
ties were  not  complied  with.  If  the  fact  of  the  due  publication  of  the  sale 
notice  be  not  in  controversy,  be  not  the  subject  of  conflicting  evidence,  then 
it  is  not  incumbent  upon  the  zamindar  to  show  that  the  formalities  pres- 
cribed by  the  statute  have  been  complied  with,  but  if  there  be  a  conflict  of 
evidence  on  the  point,  and  the  zamindar  cannot  show  that  the  statutory 
method  of  proof  prescribed  has  been  followed,  the  sale  must  be  set  aside. 
It  could  never  have  been  intended  that  sticking  up  of  the  notice  without 
any  intention  of  allowing  it  to  remain  stuck  up  and  with  the  object  of 
taking  it  off  the  next  moment,  would  be  sufficient  service  of  notice.  What 
is  intended  is  a  real  and  bond  fide  publication  of  the  sale  notice.  The 
serving  peon  is  to  make  some  bond  fide  endeavour  to  obtain  the  receipt  of 
the  defaulter  or  his  manager  ;  and  it  is  only  in  the  event  of  his  inability  to 
procure  such  receipt  that  the  other  modes  of  proof  are  to  be  resorted  to. 
The  law  does  not  make  personal  service  of  notice  on  the  defaulter  necessary 
or  sufficient.  But  it  must  be  borne  in  mind  that  where  there  is  a  dispute 
as  to  the  due  publication  of  the  sale  notice,  the  question  whether  the  serv- 
ing officer  made  any  bond  fide  endeavour  to  obtain  the  defaulter's  or  his 
agent's  receipt  in  the  first  instance,  as  required  by  law,  must  have  an 
important  bearing  upon  the  inquiry,  especially  where  the  point  for  deter- 
mination is  whether  the  alleged  publication   was  real  or  colourable  only.    Of 
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course,  what  would  be  a  sufficient  endeavour  to  obtain  such  a  receipt  must- 
depend  upon  the  circumstances  of  each  case — Bejoy  Chand  Mahatab  v, 
Amrita  Lai  Mukerjee,  I.  L.  R,  27  Cal.,  308. 

In  deciding  that  a  tailor  may  be  a  "  substantial  witness  "  their  Lord- 
ships of  the  Privy  Council  observed  that  it  is,  no  doubt,  desirable  that 
men  of  property  should  sign  these  receipts  if  they  can  be  obtained,  but 
wealth  is  only  one  element  in  the  position  and  status  of  the  witness,  and  if 
he  lives  in  the  neighbourhood,  and  if  he  be  a  respectable  man  and  a  man  of 
good  character,  their  Lordships  saw  no  reason  why,  upon  evidence  appear- 
ing of  such  facts,  of  which  the  Judge  in  each  case  must  satisfy  himself, 
the  Judge,  in  estimating  the  position  of  the  man,  may  not  properly  come  to 
the  conclusion  that  he  is  a  substantial  person.  In  the  present  case,  the 
evidence  appeared  to  show  that  the  man  objected  to,  carried  on  the  trade 
of  a  tailor,  that  he  had  lakheraj  lands,  that  he  lived  in  the  neighbourhood, 
was  well  known,  and  was  (to  use  a  description  built  up  of  many  circum- 
stances) a  "  respectable  "  person — Earn  Sabuk  Bose  v.  Monmohini  Dossee  (23 
W.  R,  113  ;  2  L.  R,  I.  A.,  71  j  14  B.  L.  R,  394  ;  3  P.  C.  R,  72).  Their 
Lordships  accordingly  upheld  the  judgment  of  the  High  Court  in  Mohinee 
Dossee  v.  Juggodumba  Dossee  (W.  R,  1864,  p.  381)  and  characterised  it  as 
more  correct  than  that  in  Gopal  Kishore  Soor  v.  Mudun  Muhon  Holder  (2  W. 
R,  180)  passed  on  review  of  the  foimer  case.  Their  Lordships  further  ob- 
served that  their  Lordships  were  disposed  to  agree  with  the  judgment  of  the 
High  Court  (in  Sona  Beebee  v.  Lnll  Chand  Choicdhry,  9  W.  R,  242)  as  deli- 
vered by  Sir  Barnes  Peacock,  confined  as  it  was  to  cases  where  there  was 
proof  that  the  notice  had  been  duly  served  ;  and  that  the  consequences  of 
holding  that  a  statutory  sale  of  those  putnis  could  be  set  aside  because  one 
of  the  witnesses  to  the  notice  turned  out  not  to  be  substantial,  when  it  was 
in  fact  served,  would  be  to  give  too  great  effect  to  form  at  the  expense  of 
substance.  In  Sona  Beebeds  case  Sir  Barnes  Peacock  observed  :  "  The 
material  part  of  cl.  2,  s.  8,  Regulation  VIII  of  1819,  so  far  as  this  case  is 
concerned,  is  that  the  notice  required  to  be  sent  into  the  mofussil  shall  be 
served.  The  zamindar  is  exclusively  answerable  for  the  observance  of  the 
forms  prescribed  by  that  clause.  The  subsequent  part  of  the  section,  which 
prescribed  that  the  serving  peon  shall  bring  back  the  receipt  of  the  defaulter 
or  of  his  manager,  or  in  the  event  of  his  inability  to  procure  it,  that  he 
shall  obtain  that  which  by  the  Regulation  is  substituted  for  it  is  merely 
directory,  and  if  not  done  does  not  vitiate  the  sale,  provided  the  notice  is 
duly  served.  "  In  Mohinee  Dossee 's  case  it  was  held  that  a  village  chauki- 
dar's  attestation  is  good  and  as  the  best  pessible  in  all  matters  connected 
with  service  of  notice  ;  as  to  this  their  Lordships  of  the  Privy  Council 
observed  :  "  This  finding  as  to  the  chaukidar  *  *  *  is  entirely  inconsistent 
with  the  decision  of  the  same  Division  Bench  upon  review,  where  they 
considered  that  the  chaukidar  is  not  a  substantial  witness  within  the 
meaning  of  the  Act."  The  High  Court  also  held  in  that  case  that  attesta- 
tion of  the  mandal,  the  headman  of  the  village,  was  sufficient.  The  find- 
ings as  to  the  chaukidar  and  the  mandal  were  not  the  subject  of  objection 
in  the  said  appeal   to  the  Privy  Council. 

The  object  of  a  notice  of  sale  for  arrears  of  rent  is  to  give  information 
not  merely  to  parties  wishing  to  purchase,  but  to  the  defaulter  as  well  :  and 
if  the  notice  is  not  stuck  up  in  the  manner  prescribed  by  law  it  is  open 
to  the  defaulter  to  plead  that  he  has  been  endamaged,  and  the  sale  becomes 
illegal.  There  being  no  K&chhari  of  the  defaulter,  and  no  gamasta  present 
on  the  spot,  the  peon  who  could  not  read  and  write,  showed  the  notice  to 
some  villagers  on  the  spot  who  could  not  read  and  write,  and  then  procured 
the  certificate  of  the  head  constable  at  the  thana.  This  was  held  to  be  no 
publication  of  notice  at  all — Raghub  Chunder  Banerjee  v.  Brojonath 
Koondao  Chowdhry,  14  W.  R.,  489. 

Personal  service  of  a  notice  of  sale  on  a  defaulting  putnidar  is  not  a 
sufficient  service  under  this   Regulation.    The  notice  should  be  stuck  up 
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(and  not  kept  with  the  nazir  in  a  bundle  and  to  be  seen  only  on  asking  for 
it)  in  the  office  of  the  Collector,  and  a  copy  or  extract  of  the  notice  pub- 
lished at  the  Kachhari  or  principal  town  or  village  upon  the  land  of  the 
defaulter. — Bykunt  Nath  Singh  v.  Maharajah  Dheraj  Mahtab  Chund  Baha- 
door,  17  W.  R.,  447  ;  9  B.  L.  R.,  87.  See  Rajnarain  Mitral  case,  noted 
below. 

It  is  far  more  exact  compliance  with  the  spirit  of  this  Regulation  to 
serve  the  notice  which  it  enjoins  at  the  place  in  which  the  defendant's 
gamasta  is  transacting  and  does  habitually  transact  business,  thau  at  the 
Kachhari  which  has  not  been  in  use.  The  attestation  to  the  service  of  the 
notice  is  a  point  entirely  immaterial.  The  zamindar  cannot  be  answerable 
for  the  observance  of  such  rules  on  the  part  of  the  peon  who  is  not  his 
subordinate.  The  strict  observance  of  the  rules  is  material  only  when  the 
service  of  the  notice  is  not  admitted  or  proved — Hunooman  Boss  v.  Bipro 
Churn  Roy,  20  W.  R.,  132. 

Although  the  receipt  should  be  signed  by  substantial  men  of  the 
neighbourhood,  who  would  be  likely  to  bring  it  to  the  notice  of  the  putnidar, 
yet  where  it  is  found  that  the  putnidar  had  actual  notice  of  the  proceedings 
strict  formal  proof  is  not  necessary.  The  requirements  of  the  Regulation 
as  to  the  service  of  the  istahar  and  the  signing  of  the  receipt  by  substantial 
persons,  may  be  held  to  have  been  substantially  performed  where  the 
persons  signing  are  such  as  are  usually  expected  to  attest  such  a  document, 
persons  who  are  treated  with  consideration,  e.g.,  amins,  mukhtars,  chowki- 
dars — Pitambur  Panda  v.  Damoodur  Lass  and  Sreemutty  Dassee  v.  Pitambur 
Panda,  24  W.  R.,  129. 

Although  the  provisions  of  cl.  2,  specifying  the  manner  in  which  proof 
should  be  given  of  service  of  notice  of  sale,  are  merely  directory,  it  is, 
nevertheless,  absolutely  essential  to  the  validity  of  a  sale  under  this  Regula- 
tion that  the  notice  of  such  sale  should  be  served  in  strict  compliance  with 
the  directions  given  in  cl.  2 — Bhugwan  Chunder  Dass  v.  Suddar  Ally,  I.  L. 
R.,  4  Cal.,  41  ;  2  C.  L.  R.,  357. 

The  zamindar  is  bound  to  serve  his  notice  on  the  defaulter,  either  at 
his  Kachhari,  or  at  the  principal  town  or  village  upon  the  land  of  the 
defaulter,— that  is,  the  land  of  the  putni  tenure  in  arrear.  The  receipt 
must  be  given  by  the  defaulter  himself,  or  by  his  manager  of  his  tenure  in 
arrear— Lootf-o-nissa  Begum  v.  Kowur  Ram  Chunder,  S.  D.  A.  D.,  1849, 
p.  371. 

Cl.  2  requires  that  the  notice  should  be  stuck  up  in  the  Kachhari  of  the 
zamindar.  Service  on  the  zamindar  in  person  is  not  sufficient — Gobind  Lall 
Seal  v.  Chandhurry  Maity,  I.  L.  R.,  9  Cal.,  172. 

If  there  is  a  Kachhari  upon  the  land  of  the  defaulting  putnidar,  the 
notice  must  be  published  at  that  Kachhari  ;  but  if  there  be  none,  it  must 
be  published  at  the  principal  town  or  village  within  the  talook.  Mere 
delivery  of  the  notice  to  the  putnidar,  or  one  of  his  amias,  is  not  sufficient 
— Maharajah  of  Burdwan  v.  Kristo  Kamini  Dasi,  I.  L.  R.,  9  Cal.,  931,  F.  B. 
See  also  the  case  of  Mahomed  Zamir  v.  Abdul  Hakim,  I.  L.  R  ,  12  Cal ,  67  ; 
Maharani  of  Burdwan  v.  Krisna  Kamini  Dasi  (or  Murtunjoy  Singh),  I.  L.  R., 
14  Cal,  365,  P.  C.  ;  L.  R.,  4  I.  A.,  30  ;  4  P.  C.  J.,  772  (on  appeal  to  the  P. 
C.  from  the  decree  in  the  case  reported  at  13  C  L.  R.,  427,  F.  B.  ;  I.  L.  R. 
9  Cal.,  931). 

In  a  case  of  a  sale  where  the  putni  was  a  small  piece  of  land  upon 
which  there  was  no  town  or  village  or  Kachhari  of  any  kind,  and  the  peon 
stuck  up  the  notice  in  the  Collector's  office  and  also  at  the  sadar  Kachhari 
of  the  zamindar  and  obtained  the  receipt  of  the  defaulter  in  the  latter  place, 
he  was  held  to  have  carried  out  substantially,  as  far  as  he  could,  the  pro- 
visions of  the  law  regarding  notice — Hurry  Kisto  Roy  v.  Motee  Lall 
Dundee,  (1870)  14  W.  R.,  36. 
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Where  the  notice  of  sale'was  kept  by  the  Collector's  Nazir  in  his  office 
in  a  bundle  ;  which  was  open  to  inspection  by  any  body,"it  was  held  not  to 
be  sufficient  publication — Rnjnarain  Mitra  v.  Ananta  Lai  Mondvl,  I.  L.  K., 
19  Cal.,  703.  Advertise  a  notice  means  placing  it  in  such  a  position  that 
persons  who  have  to  use  that  place  for  their  ordinary  business  may  see  it — 
Ibid.  See  also  Bykunt  Nath  Singh's  case — noted  above.  S.  10  would  seem 
to  imply  that  the  notice  is  to  remain  stuck  up,  until  it  should  be  taken 
down  at  the  time  of  sale.  There  is  nothing  in  this  Regulation  to  justify 
the  proceedure  of  sticking  up  the  petition  and  the  notice  every  day  at 
10  a.m.,  and  taking  them  down  at  5  p.m.,  and  not  sticking  them  up  on 
Sundays — Bejoy  Chand  Mahatap  v.  Atulya  Charan  Bose,  I.  L.  R.,  32  Cal., 
953. 

Petition  and  Notice  in  the  Collectorate  : — 

The  original  and  not  a  copy  of  the  petition  should  be  stuck  up  in 
the  Collector's  Kachhari.  The  notice  should  also  be  the  original  notice 
and  not  a  copy  of  it— Bejoy  Chand  Mahatap  v.  Atulya  Charan  Bose,  I.  L. 
R.,  32  Cal.,  953. 

Conditions  precedent  to  the  taluk  being  brought  to  sale  :  — 

The  power  of  sale,  which  is  given  as  a  very  summary  remedy,  and 
which  may  be  exercised  immediately  on  arrears  arising  is  given  under  import- 
ant conditions,  the  fulfilment  of  which  is  of  the  utmost  consequence,  not 
only  to  the  person  having  a  right  to  the  taluk,  but  to  all  those  who  have 
rights  under  him;  not  only  to  the  putnidars,  but  to  the  sub-lessees,  mort- 
gagees, and  other  incumbrancers,  whose  rights  may  be  affected  or  extin- 
guished by  the  sale  taking  place—  Ahsanulla  Khan  v  Haricharn  Mozum- 
dar,  (1892)  L.  R.,  19  I.  A.,  191  ;  I.  L.  R.,  20  Cal.,  86  ;  6  P.  C.  J.,  252  ;  on 
appeal  from  I.  L.  R.,  17  Cal.,  474. 

Form  of  Notice  :— In  case  of  sale  in  the  month  of  Jaistha  the  notice 
ought  to  state,  in  terms  of  Second  clause,  that  if  the  full  amount  due,  as 
specified  in  the  notice,  be  not  paid  before  the  date  therein  mentioned,  the 
tenure  of  the  defaulter  will  be  sold  by  public  sale.  In  order  to  have  that 
notice  in  proper  form  it  must  contain,  not  merely  a  specification  of  the 
arrears,  but  a  notification  that  the  sale  will  proceed  unless  payment  of  the 
rent  be  made  within  the  time  limited — Ibid. 

In  case  of  sale  in  the  month  of  Aghran  (Agrahayana)  the  zamindar 
must  strictly  comply  with  the  conditions  laid  down  in  this  section.  All  the 
requirements  in  Second  clause  must  be  imported  into  the  Third  clause 
mutatis  mutandis.  The  serving  of  the  notice  is  a  condition  precedent  to  the 
sale  being  held  ;  the  notice  so  served  must  be  a  good  notice,  that  is  to  say, 
it  must  be  a  notice  which  shall  put  all  parties  concerned  in  saying  the 
tenure  from  sale,  in  possession  of  the  knowledge  of  what  really  they  will 
have  to  do  if  they  desire  to  save  the  tenure,  and  would-be  purchasers  in 
possession  of  information  as  to  the  amount  they  will  have  to  spend  if  they 
wish  to  purchase  the  property.  The  notice  must  in  all  material  respects 
comply  with  the  provisions  of  the  Third  clause,  and  therefore  there  should 
be  intimation  made  to  the  debtor,  in  terms  of  the  clause,  not  only  of  the 
balance  due,  but  an  intimation  that,  unless  the  whole  of  the  advertised 
balance  shall  be  paid  before  the  date  in  question,  or  so  much  of  it  as  shall 
reduce  the  arrear,  including  any  intermediate  demand  for  the  month  of 
Kartick,  to  less  than  a  fourth  of  the  total  demand jof  the  zamindar,  the  sale 
will  take  place — Ibid. 

On  the  first  day  of  Bysakh  : — 

It  is  not  necessary  to  see  that  the  application  was  filed  after  the  first  of 
Baisakh  —  Woomesh  Chunder  Roy  v.  Essan  Chunder  Roy,  S.  D.  A.  D.,  1859, 
p.  1198.     Aa  when  the  first  of  Bysakh  is  a  holiday. 
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Where  the  practice  is,  as  in  Midnapur,  to  make  applications  on  1st 
Bysakh  of  the  Amlee  era,  a  sale  on  such  application  cannot  be  questioned 
— Sreemutty  Dassee  v.  Pitambur  Panda,  24  W  R.,  129. 

The  sale  at  the  end  of  the  year  and  held  in  Jaistha  is  called  divdzdamdhi 
(twelve-monthly)  sale.  Putni  sales  under  this  Regulation  are  commonly 
called  Ashtam  Nildm  or  Ashtani  simply.  The  sale  in  the  month  of 
Agrahayana  is  commonly  called  Shashmdhi  (six-monthly)  Ashtam  or  six- 
monthly   sale  under  Regulation  VIII. 

Before  the  first  day  of  Jyte  following  : — 

It  is  not  necessary  to  see  whether  30  days  have  elapsed  between  the 
date  when  the  application  was  filed  and  the  date  of  sale —  Woomesh  Chunder 
Roy  v.  Essan  Chunder  Roy,  S.  D.  A.  D.,  1859,  p.  1198. 

The  sale  of  a  putni  tenure  for  arrears  of  rent  must  take  place  on  a  day 
in  the  Bengalee  month  of  Jaistha  or  Jeyt.  Where  the  sale  advertised  to 
take  place  on  5th  Jeyt,  1269,  which  date  was  stated  in  the  notice  to  corres- 
pond with  Saturday,  the  17th  May  1862,  whereas  5th  Jeyt,  1269,  was  in  fact 
Sunday,  the  sale  on  17th  May  was  held  illegal.  It  was  observed  that  it 
might  have  taken  place  on  Monday  the  6th  Jeyt  or  on  any  subsequent  day 
to  which  the  sale  might  have  been  adjourned  after  due  notice — Becharam 
Hooker jee  v.  Issur  Chunder  Hooker jee,  W.  R.,  1864,  p.  4. 

Previous  to  15th  Baisahh. — The  notice  of  sale  should  reach  the  defaulter 
before  the  15th  Baisakh—  Woomesh  Chunder  Roy  v.  Essan  Chunder  Roy,  S. 
D.  A.  D.,  1859,  p.  1198. 

Shall  be  served  by  a  single  peon. — It  will  be  irregular  to  have  service  by 
more  than  one  peon,  but  not  illegal.  For  the  force  of  "  shall "  with  a  posi- 
tive or  with  a  negative,  see  Interpretation  of  Indian  Statutes,  Ch.  VII,  p.  223. 

Inability — not  evidently  affecting  the  peon's  person. 

Neighbourhood  of  the  place  of  service  or  otherwise  it  is  not  possible  for 
any  one  to  attest  to  the  fact  of  service  on  the  spot  as  required. 

Tenor  of  the  receipt  or  attestation — and  not  peon's  report. 

Voluntary  oath-  is  distinguishable  from  Affidavit. 

On  the  first  day  of  Kartik  — In  a  district  where  the  Fuslee  era  prevails, 
the  practice  which  it  appears  has  universally  obtained  of  selling  at  the 
beginning  and  the  middle  of  the  Fuslee  year  is  within  the  meaning  of  the 
law.  For  like  reasons  the  Amlee  era  may  be  followed  where  it  prevails. — 
Sreemutty  Dassee  v.  Pitambur  Panda,  24  W.  R.,  129. 

For  suits  for  arrears  of  rent  other  than  those  recoverable  by  proceeding 
under  this  section,  see  s.  17  and  the  notes  thereunder. 

Cause  similar  publication  : — 

It  is  imperative  that  notices  referred  to  in  cl.  3,  be  published  previously 
to  the  15th  Kartick  (Matungee  Churn  Hitter  v.  Hoorary  Mohun  Ohose,  I.  L. 
R.,  1  Cal.,  175  ;  24  W.  R.,  453  overruled)— Surnomoyi  Debia  v.  Grish  Chun- 
der Hoitra,  I.  L.  R.,  18  Cal.,  363,  F.  B. 

Effect  of  attachment  of  the  putni  : — 

The  sale  of  a  putni  talook,  under  attachment  by  order  of  a  Civil  Court, 
cannot  for  that  reason  be  deferred,  in  the  event  of  its  becoming  liable  to  sale 
under  this  Regulation.  A  sale  under  such  circumstances  is  valid  — Koomar 
Bannerjeea  v.  Salt  Agent  of  Bullooah,  P.  S.  C.  Rep.,  20th  Sept.,  1844.  The 
attachment  bv  order  of  the  Civil  Courts,  of  a  Putni  talook  does  not  affect 
the  right  of  the  zamindar  to  levy  his  rent  by  sale — Huthoor  Hohun  Hitter 
v.  Bindrabun  Chunder  Udhikaree,  P.  S.  C.  Rep.,  26th  Oct.,  1846  ;  S.  D.  A. 
Sum.  Decis.,  26th  Oct.,  1846. 

Suit  to  set  aside  sale— See  notes  to  s.  14. 
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An  application  for  the  sale  of  a  tenure  where  the  right  of  sale  has 
been  specially  reserved  with  a  view  to  the  realization  of  rent  is  quite  dis- 
tinct from  a  suit,  proceedings  thereon  being  more  nearly  analogous  to  the 
remedy  by  distress — Kristo  Mohun  Shaha  v.  Aftabooddeen  Mahomed,  15  W. 
R.,  560  ;  8  B.  L.  R.,  134.  A  zamindar's  petition  and  notice  of  his  intention 
to  sell  under  s.  8  is  not  in  any  legal  sense  a  "suits  " — Ibid. 

9.     All  sales  of  saleable  tenures  applied   for    under 

Collector  to  conduct     the  rules  of  this  regulation,  shall    be 

the  sale.  made    in    public    cutcherree    (by    the 

Register    or    acting    Register   of    the    civil    court,     or 

in   his   absence   by  the  person  in   charge    of  the   office 

of  Judge    or  of  Magistrate  of  the  district,  within  which 

the   lands   may  be  situated)*  ;  the  land  shall  be  sold  to 

♦Repealed  by  s.  I  of     the  highest  bidder,  and  every  one  not 

Act  xvi  of  1874.  '  tiie   actual   defaulter,   shall  be  free  to 

bid,   not   excepting  the   person  in  satisfaction  of  whose 

demand  the  sale  may   be   made,    nor   the    under-tenants 

of    the    defaulter :    fifteen    per   cent,    of  the    purchase 

„  ,    ,    ,.„.  money  shall  be  paid  immediately  the 

Rules  for  bidding,  &c.  ,         .    <  i      J    J  J     i.1  ai 

lot  is  knocked  down,   and    the   officer 
Fifteen  per  cent,  to  be     conducting   the  sale  shall  be  compet- 
paidonsaie.  ent   to  refuse  to  accept   a  bid,  or  to 

knock  down  a  lot  to  any  bidder,  unless  he  has  assurance 
to  his  satisfaction  that  the  amount  required  to  be  de- 
posited is  in  hand  for  the  purpose,  or   will   be  produced 

Or   lot   to   be   re-sold       wifchin  tW0   ll0UrS-  .    If   tbe  fift?ei1  Per 

after  two  hours.  cent,  be  not  paid  in  cash  or  in  [cur- 

ioM903UtUtedbyAct     reney    notes1]  {of  the  Bank   of  Ben- 

8  Repealed  by  Act  I     gal)2,  within   two    hours  of   the    sale, 

of  1903.  ^      7  •       i  ri 

or  an  equivalent  amount  in  Govern- 
ment securities  be  not  lodged,  the  lot  shall  be  resold  on 
the  same  day,  and  if  the  remainder  of  the  purchase  money 
be    not  paid  by  noon  of  the  eighth  day,  notice  shall   be 

Failing  remainder  re-  given  of  resale  on  the  following  day, 
sale  on  ninth  day  after.  that  is,  on  the  ninth  from  the  first 
sale,  by  proclaiming  the  same  by  beat  of  drum  through 
the  bazar  of  the  sudder  station  of  the  zillah,  after 
which  the  lot  shall  be  resold  at  the  appointed  time  at  the 
risk  of  the  first  purchaser,  who  shall  forfeit  the  advance 
of  fifteen  per  cent,  already  made,  (ivhich  shall  be  in 
such  case  regarded  as  part  of  the  proceeds  of  the  sale)* 

♦Repealed  by  Act  and  be  further  answerable  for  any 
xxv.  of  i860.  sum  jn    which   the   proceeds   of  the 


40  REGULATION  VIII  OF  1819.        [SEC.  9. 

second    sale  may  fall  short  of  the  antecedent  one  ;    such 

deficiency  to  be  levied    by  the  process  for  the    execution 

of  decrees  of  the  civil  courts. 

For  extension  of  this  section  to  other  sales  for  rent,  see  Reg.  I  of  1820, 
s.  2  (3). 

Who  is  to  hold  the  sale.—  The  Collector  having  revenue  jurisdiction 
over  a  tenure  should  hold  the  seile—Ra?nmohun  Banner jee  v.  Radha  Nath 
Panah,  S.  D.  A.  D.,  1850,  Vol.  VIII,  p.  320.  The  Collector  is  to  conduct 
the  sale— see  s.  3  of  Act  VIII,  B.  C,  of  1865,  and  s.  1  of  Act  VI  of  1853 
in  the  Appendix.  The  forfeited  deposit  after  defraying  the  expenses  of 
the  sale  shall  be  forfeited  to  Government — see  Act  XXV  of  1850  in  the 
Appendix. 

Collector3 s  power  : — 

Collector  may  refuse  to  sell  under  this  Regulation  where  the  tenure  is 
not  saleable  under  this  Regulation.  A  tenure  with  a  consolidated  jama 
comprising  rent-paying,  rent-free  and  jot  lands,  is  not  ordinarily  saleable 
under  this  Regulation — Hayes  v.  Rudranund  Thakur,  I.  L.  R.,  33  Cal.,  381  ; 
10  C.  W.  N.,  cii. 

Defaulter  cannot  purchase. — The  party  in  possession  of  a  putni  being 
the  actual  defaulter  cannot  purchase  the  putni  in  his  own  name  or  in 
another's  name — Mirza  Mahomed  Nasseer  v.  Kishen  Mohun  Goyee,  W.  R. 
(F.  B.  Rulings),  92  ;  2  Hay,  356.    See  also  1  Hay,  397. 

The  defaulter  may  be  a  registered  tenant  or  not — Fakir  Chunder  Dutt 
v.  Ram  Kumar  Chatterjee,  I.  L.  R.,  31  Cal.,  901  (908),  P.  C. 

All  actual  defaulters,  i.e.,  who  are  directly  responsible  either  as  joint 
or  separate  putnidars  for  the  rents  (whether  they  are  recorded  tenants  or 
not),  are  prohibited  from  being  purchasers  of  a  putni,  so  that  the  zamindar 
may  not  again  be  exposed  to  liability  of  further  default  by,  or  have  to  deal 
with,  those  who  have  before  defaulted — Gouree  Komul  Bhuttacharjee  v.  Raj 
Kishen  Nath,  5  W.  R.,  106.  Defaulting  putnidar  cannot  purchase — 
Bykunth  Nath  Dutt  v.  Monee  Mohun  Bose,  S.  D.  A.  D„  1850,  Vol.  VIII,  p.  89. 
Not  only  the  registered  defaulter  but  also  the  unregistered  defaulters 
cannot  purchase  ;  and  an  unregistered  defaulter  who  purchases  such  putni 
cannot  succeed  in  a  suit  for  possession  on  such  purchase — Doorgamoni 
Gupta  v.  Gobind  Chunder  Sein,  S.  D.  A.  I).,  1862.  See  also  a  case  in 
S.  D.  A.  D.,  1845,  p.  412.  If  the  defaulter  bids  at  such  a  sale  he  is  punish- 
able under  s.  185  of  the  Penal  Code. 

Where  defaulters  belonging  to  a  joint  Hindu  family  purchase  by  a 
member,  notwithstanding  that  his  share  of  the  selling  estate  does  not 
appear,  the  purchase  is  illegal— Goury  Kumul  Bhuttacharjee  v.  Raj  Kisto 
Nath,  5  W.  R.,  106  ;  1  R.  C.  &  C.  R.,  161.  Until  purchase  by  defaulter  is 
set  aside  a  darputnidar  cannot  recover  his  darputni — Gouree  Komul  Bhutta- 
charjee v.  Raj  Kristo  Nath,  14  W.  R.,  369.  Purchase  by  a  defaulter  is 
voidable  and  not  absolutely  void — Matangini  Debya  v.  Prasannamoyi  Debya, 
3  C.  L.  J.,  93. 

Estoppel.— Where  the  defendant  putnidar  admitted  that  he  had  con- 
travened the  law  by  bidding  in  the  name  of  the  plaintiff  for  his  own  putni, 
which  was  put  up  for  arrears  of  rent,  he  could  not  oppose  possession  being 
given  to  the  plaintiff,  in  whom  the  legal  title  was  vested,  nor  call  upon  him 
to  prove  that  he  was  a  bond  fide  and  not  a  benami  purchaser — Srinath 
Hazra  v.  Ramdhun  Hazra,  S.  J).  A.  D.,  1859,  p.  267. 

Purchase  by  darputnidar. — Under  this  section  a  darputnidar  may  buy 
the  putni  tenure,  if  he  do  not  fraudulently  withhold  any  balance  due  from 
him  to  his  putnidar— Fukeer  Chund  Mitter  v.  Hills,  White  &  Co..  S.  D.  A.  D., 
1844,  Vol.  VII,  p.  153. 
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Purchase  by  agent  oj  defaulter— &  purchase  by  the  agent  of  one  of 
the  defaulters  in  his  own  name,  is  valid  and  binding  as  between  the  Collector^ 
the  zamindar,  and  the  defaulting  putnidars.  Bond  fides  not  being  proved, 
he  was  held  to  have  purchased  in  trust  for  the  defaulting  putnidars.  But 
defaulters  were  made  to  pay  to  the  purchaser  the  amount  of  the  rents 
from  which  they  have  been  released  by  payment  of  the  purchase-money. — 
Koylash  Chunder  Banerjee  v.  Kalee  Prosunno  Chowdhry,  16  W.  R,,  80. 
When  a  putni  is  purchased  benami  by  one  of  the  defaulters,  the  sale  is 
not  void  but  voidable.  Until  it  is  avoided  the  property  would  remain  in  the 
purchaser.— Matangini  Debya  v.  Prasannamoyi  Debya,  3  C.  L.  J.,  93. 

Purchase  by  mortgagee — is  not  prohibited,  but  it  seems  doubtful  if 
he  undertook  to  pay  the  whole  or  part  of  the  putni  rent  by  contract  with 
the  mortgagor,  as  when  he  is  usufructuary  mortgagee. 

Who  is  to  hold  the  sale  : — 

This  Regulation  made  distinction  between  the  Collector  and  the  Civil 
Court  of  the  District  (see  s.  8)  and  the  sale  under  s.  9  could  be  held  either  by 
the  Registrar  or  Acting  Registrar  of  the  Civil  Court,  and  in  the  absence  of 
that  officer  by  the  person  in  charge  of  the  office  of  the  Judge  of  the  District 
Court  or  of  the  Magistrate  of  the  District,  within  whose  jurisdiction  the 
lands  of  the  putni  might  be  situated.  These  provisions  were  repealed  in 
1874.  Act  VI  of  1853  provides  that  the  Collector  within  whose  jurisdic- 
tion the  lands  lie  shall  conduct  the  sale,  but  where  the  lands  lie  within 
the  jurisdiction  of  more  than  one  Collector,  the  Collector  within  whose 
jurisdiction  the  greater  part  of  the  lands  of  the  putni  lies  shall  conduct 
the  sale.  In  the  same  manner  an  Independent  Deputy  Collector  may 
hold  such  sale  where  he  is  empowered  by  the  Government  to  act  within 
his  Deputy  Collectorate  independently  of  the  Collector  of  the  District ; 
in  such  case  the  application  under  s.  8  is  to  be  made  to  him,  the 
notice  is  to  be  stuck  up  in  his  Kachhari  and  all  the  lands  of  the  putni 
should  lie  within  his  jurisdiction.  Where  however  he  or  the  Collector, 
as  the  case  may  be,  entertains  doubt  as  to  jurisdiction  he  should  report  the 
matter  for  order  of  the  Board  to  which  he  is  subordinate  as  soon  as  he 
receives  application  under  s.  8  (see  Act  VI  of  1853).  Act  VIII  of  1865 
provides  that  the  Collector  of  Land  Revenue  in  whose  jurisdiction,  as 
denned  in  Act  VI  of  1853,  the  lands  lie,  shall  conduct  the  sales  of  tenures 
under  Reg.  VIII  of  1819  and  Reg.  I  of  1820  as  well  as  of  under- tenures, 
and  shall  exercise  all  the  powers  in  connection  with  such  sales  and  prepara- 
tory thereto  as  could  then  be  exercised  by  the  Collector  and  the  Judge. 
S.  35  of  Reg.  VII  of  1822  provides  :  "*  *  *  all  rules  in  this  or  any  other 
Regulation,  whereby  any  duties  or  powers  may  be  prescribed  for,  or  vested 
in,  Collectors  shall  be  held  and  considered  to  be  equally  applicable  to  any 
officer  exercising  the  authority  of  Collector  under  the  orders  or  with  the 
sanction  of  the  Governor-General  in  Council  [or  by  the  Local  Government 
(substituted  by  Sch.  II,  Act  I  of  1903)]." 

Public  Cutcheree — i.e.,  the  place  where  ordinarily  transaction  with  the 
public  is  held  by  the  principal  officer  of  that  Kachhari  or  Court.  It 
excludes  the  idea  of  a  shade  of  a  tree  or  an  open  space  or  a  closed  room. 

Land  shall  be  sold— CI  CI.  2  of  s.  3  and  s.  11. 

Be  not  paid — for  punishment  see  s.  185  of  the  Indian  Penal  Code. 

In  cash — sovereigns,  rupees  and  small  silver  coins,  and  copper  coins  are 
current  coins.  Bronze  and  nickel  coins  will  be  current  coins  at  an  early 
date. 

Sudder  station  of  the  Zillah — Where  the  authorized  Independent  Deputy 
Collector  holds  a  sale  in  his  own  Kachhari,  the  beating  of  drum  in  the 
sudder  station  of  the  Zillah  cannot  be  dispensed  with. 

6 
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A  t  the  appointed  time — a  time  of  sale  should  be  fixed  in  the  notice  of  resale, 
otherwise  the  sale  will  probably  be  irregular  (Cf.  Mahabir  Pershad  Singh  v. 
Dhanukdhari  Singh,  8  C.  W.  N.,  686,  which  was  a  case  under  s.  291,  C.  P.  C). 

Deposit. — A  larger  amount  than  15  per  cent,  cannot  be  demanded  as 
a  deposit  from  intending  purchasers. — Kishen  Mohun  Burred  v.  Lukeemonee 
Dossee,  S.  D.  A.  D.,  1850,  p.  467. 

Unsatisfied  balance. — Up  to  the  amount  bid  at  the  sale,  the  talukdar 
is  relieved  of  his  responsibility  for  which  if  the  purchaser  withdraws,  the 
zamindar's  remedy  is  against  him,  and  not  against  the  talukdar,  who  can 
only  be  held  answerable  for  the  difference,  if  any,  between  the  sum  in  which 
he  is  in  arrear,  and  the  sum  at  which  the  taluk  was  first  knocked  down — 
Mahatap  Chand  Badadoor  v.  Burmanund  Thakoor,  S.  D.  A.  D.,  1860,  Vol. 
J,  p.  669.  A  putni  was  sold  to  X  for  Rs.  3,200.  X  failed  to  pay  up  the 
full  purchase-money,  it  was  again  put  up  to  sale  and  purchased  by  Y  for 
Rs.  2,205.  The  amount  of  arrear  being  Rs.  3,125,  the  zamindar  sued  the 
putnidar  and  the  defaulting  purchaser  for  the  balance  of  the  rent,  but  did 
not  proceed  against  the  defaulting  purchaser  X  under  s.  9.  Held  that  the 
putnidar  and  not  the  defaulting  purchaser  is  liable  for  the  balance  of 
arrears  of  rent. — Maharaja  Mahatap  Chand  Bahadoor  v.  Ramdhun  Mukher- 
jee,  No.  219  of  1856,  decided  on  17th  February  1857. 

Process Civil  Courts. — In  realizing  the  deficiency  due  from'the  pur- 
chaser in  default  the  Collector  is  to  follow  the  procedure  laid  down  for  the 
execution  of  decrees  in  the  Code  of  Civil  Procedure.  The  words  used  seem 
to  exclude  tne  idea  of  the  summary  procedure  laid  down  for  the  recovery  of 
public  demands.  There  are  no  words  restrictive  of  the  jurisdiction  of  the 
Civil  Court  to  entertain  a  suit  for  such  deficiency.     Cf.  s.  11,  C.  P.  C. 

10.     At    the    time    of  sale    the    notice    previously 
Forms  to  be  observed     stuck    up  in    the  cutchevvee  shall    be 
on  selling.  taken  down,  and  the  lots  be  called  up 

successively  in  the  order  in  which  they  ma}?  be  found  in 
that  notice.     A    person  shall  attend  on  the  part   of  the 
Zemindar  to   certify     zemindar  with  a  particular  statement 
balance,  of  the  payments  made  up  to  the  day 

And  service  of  notice     of  sale,  on  account  of  the  balance    of 
in  mofussU.  each    advertised    lot,    together    with 

the  receipt  for,  or  certificate  of,  the  notice  directed  to 
be  published  in  the  mofussil;  nor  shall  any  lot  be  put- 
up  to  sale  until  the  statement  produced  shall  have  been 
inspected,  and  the  existence  of  a  balance  for  the  year 
ascertained  therefrom  nor  until  the  receipt  for  the 
notice  shall  have  been  read;  the  observance  of  which 
form  shall  be  recorded  in  a  separate  roobakaree  to  be 
held  upon  each  lot  sold.  If  the  sale  be  of  the  descrip- 
tion provided  for  in  the  third  clause  of  Section  8  of 
this  regulation,  the  histbundee  of  the  defaulter  shall 
likewise  be  produced,  in  order  that  it  may  be  seen,  that 
the  balance  remaining  unpaid  exceeds  a  four  anna  pro- 
portion of  the  demand  up  to  the   date  of  sale  nor  shall 
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the  sale  take  place  unless  this  be  ascertained.  The 
zemindar  shall  be  exclusively  responsible  for  the  correct- 
ness and  authenticity  of  the  papers  to  be  thus  exhibited, 
On  his  own  respon-  nor  shall  the  public  officer  making 
ability,  the  sale  be  answerable  in  any  respect, 

except  for  its  fairness  and  publicity,  and  for  the  obser- 
vance of  the  rules  prescribed  for  his  guidance  in  this 
regulation. 

Notice. — It  is  an  irregularity  to  take  down  the  notice  before  the  day 
of  sale. — Bejoy  Chand  Mahatap  v.  Atulya  Charan  Bose,  I.  L.  K.,  32  Cal., 
953.  The  notice  is  not  in  proper  form  if  it  did  not  contain  the  lots  in 
successive  order.— lb. 

Memorandum. — It  is  not  necessary  for  the  Collector  conducting  the 
sale  to  make  separate  memoranda  of  each  transaction  ;  or  to  see  what  was 
the  actual  balance  due  under  the  kabuliat  creating  the  tenure. —  Woomesh 
Chunder  Roy  v.  Essan  Chunder  Boy,  S.  D.  A.  D.,  1859,  p.  1198. 

Collector. — The  Collector  is  liable  only  on  the  grounds  mentioned  in 
this  section,  such  as  the  sale  being  not  held  openly  or  he  not  having  followed 
the  procedure  laid  down  in  this  Kegulation  and  the  putnidar  having 
suffered  loss  thereby.  The  fault  of  the  zamindar  is  always  distinguishable 
from  the  faults  of  the  Collector  under  this  Regulation. — Benoderam  Sein  v. 
Petumberee  Dabee,  S.  D.  A.  D.,  1858,  p.  93. 

11.     First.  It  is  hereby  declared,  that   any    talooh 
or  saleable  tenure  that  may  be  disposed  of  at  public  sale 

Tenure  to  be  sold  free       ™deV     the    ruleS     <>f  this     regulation, 

of  incumbrance  by  act  of  for  arrears  of  rent  due  on  account  of 
it,  is  sold  free  of  all  incumbrances 
that  may  have  accrued  upon  it  by  act  of  the  default- 
ing proprietor,  hi&  representatives,  or  assignees  ;  unless 
the  right  of  making  such  incumbrances  shall  have  been 
expressly  vested  in  the  holder  by  a  stipulation  to  that 
effect  in  the  written  engagements  under  which  the 
said  talooh  may  have  been  held.  No  transfer  by  sale, 
gift,  or  otherwise,  no  mortgage  or  other  limited  assign- 
ment, shall  be  permitted  to  bar  the  indefeasible  right  of 
the  zemindar  to  hold  the  tenure  of  his  creation  answer- 
able in  the  state  in  which  he  created  it,  for  the  rent, 
which  is  in  fact  his  reserved  property  in  the  tenure  : 
except  the  transfer  or  assignment  should  have  been 
made  with  a  condition  to  that  effect,  under  express 
authority  obtained  from  such  zemindar. 

Second.   In    like   manner,    on   sale  of  a   talooh  for 

Nounder-iease  to  stand    -arrears,  all  leases  originating  with  the 

after  8ale-  holder  of  the  former  tenure,  if  creative 
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of  a  middle  interest  between  the  resident  cultivators  and 
the  late  proprietor,  must  be  considered  to  be  cancelled, 
except  the  authority  to  grant  them  should  have  been 
specially  transferred  ;  the  possessors  of  such  interests 
must  consequently  lose  the  right  to  hold  possession  of 
the  land,  and  to  collect  the  rents  of  the  ryots ;  this 
having  been  enjoyed  merely  in  consequence  of  the 
defaulter's  assignment  of  a  certain  portion  of  his  own 
interest,  the  whole  of  which  was  liable  for  the  rent. 

Third.  Provided  nevertheless,   that  nothing  herein 
Exception  in  favour  of     contained      shall     be     construed     to 
bona  fide   engagements     entitle    the  purchaser  of  a  talook   or 
withr^s'  other   saleable    tenure     intermediate 

between  zemindar  and  actual  cultivators,  to  eject  a 
khodkast  ryot,  or  resident  and  hereditary  cultivator,  nor 
to  cancel  bona  fide  engagements  made  with  such  tenants 
by  the  late  incumbent,  or  his  representative,  except  it 
be  proved  in  a  regular  suit,  to  be  brought  by  such 
purchaser,  for  the  adjustment  of  his  rent,  that  a  higher 
rate  would  have  been  demandable  at  the  time  such 
engagements  were  contracted  by  his  predecessor. 

This  section  has  been  extended  to  other  sales  for  rent  by  Reg.  I  of  1820. 
Clause  First  :— 

Incumbrance : — 

Encroachment  by  a  trespasser  comes  within  the  meaning  of  an  incum- 
brance. Adverse  possession  against  the  defaulting  putnidar  is  an  incum- 
brance.— Nufer  Chandra  Pal  Chowdhry  v.  Rajendra  Lai  Goswami,  I.  L.  R., 
25  Cal.,  167,  which  followed  the  principle  enunciated  in  Lukhmeer  Khan  v. 
Collector  of  Rajshahye,  (S.  D.  A.  D.,  1851,  p.  116),  in  which  the  auction- 
purchaser  at  a  revenue  sale  sued  to  recover  possession  from  a  trespasser. — 
Woomesh  Chunder  Ooopto  v.  Rajnarain  Roy,  (1868 — 10  W.  R,  15),  and 
Khantomoni  Dasi  v.  Bijoy  Chand  Mahatab  Bahadur  (1892—1.  L.  R,  19  Cal., 
787)  were  also  followed.  In  the  former  an  auction-purchaser  of  an  under- 
tenure  was  allowed  to  recover  possession  from  a  trespasser,  and  in  the 
latter  it  was  held  that  a  purchaser  at  a  sale  under  this  Regulation  was 
unaffected  by  any  adverse  possession  of  land  appertaining  to  the  putni 
talook  which  had  been  encroached  upon.  The  same  view  was  taken  in  the 
case  of  Karmi  Khan  v.  Brojo  JVath  Dans  (1895—1.  L.  R,  22  Cal.,  244).  A 
mortgage  is  an  incumbrance. —  Watson  v.  Collector  of  Zilla  Rajshahye  (1869 
— 3  B.  L.  R,  R  C,  48).  A  mokurari  lease  is  an  incumbrance  upon  the 
putni— it  may  be  a  lease  falling  within  cl.  2.—  Gopendro  Chunder  Miiter  v. 
Mokaddam  Hossein  (1894—1.  L.  R.,  21  Cal.,  702  at  p.  713) ;  Nil  Mad  hub 
Kurmoker  v.  Shiboo  Pal,  5  B.  L.  R,  Ap.,  18  ;  13  W.  R.,  410. 

A  putni  lease  containing  words  to  the  effect  that  the  putnidar  could 
give  no  darputni  or   mokurari  lease  at   a  jama  less  than  the  jama  of  the 

Sutni,   was  held   to  confer  no  such  power  as  that  described  in  cl.  1,  s.  11. — 
fohadeb  Mundul  v.  H.  Cowell,  15  W.  R,  445. 

An  occupancv  or  non-occupancy  holding,  if  not  held  by  a  khodkasht 
raiyat,  i.e.,  a  resident  and  hereditary  cultivator,  is  an  incumbrance  and  not 
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protected  from  ejectment  by  the   terms  of  cl.  3,  and  may  be  annulled  by  the 
purchaser.— Jogeshwar  Mazumdar  v.  Abed  Mahomed  Sirkar,  3  C.  W.  N.,  13. 

For  the  purposes  of  Ch.  XIV  of  the  Bengal  Tenancy  Act  VIII  of 
1885,  the  following  definition  is  given  in  s.  161  of  that  Act:  "The  term 
'  incumbrance,'  used  with  reference  to  a  tenancy,  means  any  lien,  sub- 
tenancy, easement  or  other  right  or  interest  created  by  the  tenant  on  his 
tenure  or  holding  or  in  limitation  of  his  own  interest  therein,  and  not  being 
protected  interest  as  defined  in  the  last  foregoing  section."  Exchange  of 
land  is  an  incumbrance  within  the  meaning  of  this  definition. — Chundra 
Sakai  v.  Kalli  Prosanno  Chuckerbutty  (1895—1.  L.  R,,  23  Cal.,  254). 

Defaulting  proprietor — Holder  of  the  former  tenure — Defaulter  : — 

By  the  words  "  defaulting  proprietor  "  in  cl.  1  is  meant  the  proprietor 
of  the  tenure  in  default,  and  that  the  words  were  not  intended  to  be  res- 
tricted to  the  particular  proprietor  for  whose  default  the  tenure  was  brought 
to  sale.  In  cl.  2  wide  interpretation  must  be  given  to  the  word  "  defaulter," 
so  as  to  include  his  predecessors  being  representatives  or  assigns  of  the 
original  putnidar.  In  cl.  2,  the  expression  "  holder  of  the  former  tenure " 
may  well  be  applied  to  any  of  the  putnidars,  either  the  last  or  any  previous 
holder.  A  putnidar  created  an  incumbrance  ;  his  putni  was  successively 
sold  under  this  Kegulation  or  transferred  otherwise,  but  no  transferee 
interfered  with  that  incumbrance  ;  the  last  purchaser  of  it  at  a  sale  under 
this  Kegulation  was  held  to  be  entitled  to  have  that  incumbrance  cancelled. 
— Oopendro  Chunder  Mitter  v.  Mokaddam  Hossein  (1894 — I.  L.  R.,  21  Cal., 
702  at  pp.  714  and  719).  The  case  of  Issen  Chunder  Kur  v.  Madub  Chunder 
Ohose,  (1  R.  J.  and  P.  J.,  1863,  p.  109)  in  which  it  was  held  that  by  defaul- 
ter was  meant  the  last  defaulter  for  whose  default  the  putni  was  last  sold, 
was  overruled  on  review  of  that  case  as  reported  at  the  foot-note  of  page  720 
in  I.  L.  R.,  21  Cal.  Therein  it  was  held  that  the  effect  of  the  law  is  at 
once  to  void  all  incumbrances  and  leases  upon  a  sale  taking  place,  and 
that  this  effect  is  applicable  to  the  acts,  not  only  of  the  last  defaulting 
proprietor  of  the  putni,  but  also  of  all  previous  defaulting  proprietors. 

"  Previous  holder "  must  include  a  person  beneficially  interested  in  a 
tenure,  who  is  in  a  position  to  protect  his  interest  by  paying  the  rent  *  *  * 
and  yet  omits  to  do  so  with  the  result  that  the  tenure  is  brought  to  sale 
by  the  superior  landlord.  The  defaulter  may  be  a  registered  tenant  or 
not.— Fakir  Chunder  Dictt  v.  Ram  Kumar  Chatterjee,  (1904)  I.  L.  R.,  31 
Cal.,  901  (908),  P.  C. 

Rights  of  purchasers.— The  purchaser  of  an  under- tenure  sold  at  the  suit 
of  a  landlord  acquires  rights  higher  than  those  of  an  ordinary  purchaser 
by  private  contract  only  to  the  extent  conferred  by  express  terms  of  law. 
The  purchaser  of  a  putni  talook  is  not  entitled  to  set  at  naught  all  deci- 
sions arrived  at  against  the  defaulting  putnidar  with  regard  to  the  land 
contained  in  the  putni. — Tara  Per  shad  Mitter  v.  Ram  Nursingh  Mitter 
(14  W.  R.,  283  ;  6  B.  L.  R.,  App.,  5).  The  purchaser  is  not  entitled  to 
khas  possession  of  a  tank  which  is  held  from  a  time  anterior  to  the  grant 
of  the  talook. — Nidhikrishna  Rose  v.  Nistarini  Dasi  (13  B.  L.  R.,  A.  C,  416). 
The  purchaser  of  a  putni  at  a  sale  under  this  Regulation  was  held  not 
entitled  to  enhance  the  rent  of  a  ghatwali  tenure  as  it  was  found  that  the 
ghatwali  tenure  was  created  long  before  the  creation  of  the  putni,  and  as 
it  was  uncertain  what  quantity  of  land  was  granted  to  the  holder  of  that 
ghatwali  tenure,  and  as  it  was  found  that  the  ghatwal  had  long  and  un- 
interrupted possession  of  3000  bighas  ;  it  was  moreover  held  that  a  report 
of  a  police-officer  made  in  1811-13  purported  to  have  been  made  from 
information  supplied  by  the  then  ghatwal  to  the  effect  that  there  was  only 
100  bighas  of  land  in  that  ghatwali  tenure  was  less  weighty  than  long 
uninterrupted  possession  of  3000  bighas. —  W.  Farquharson  v.  Dwarkanatfi 
Singh  (1871—14  M.  I.  A.,  259 ;  2  P,  C.  J.,  708  ;  8  B.  L.  R.,  504,  P.  C). 
Auction-purchaser's  right  to  resume  service  or  ghatwali  tenures  is  discussed 
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in  A.  J.  Forbes  v.  Mir  Mahomed  Taki  (1870—13  M.  I.  A.,  438  ;  5  B.  L.  R., 
529,  P.  C.  ;  2  P.  C.  J.,  588  ;  and  in  Kooldeep  Narain  Singh  v.  Government 
of  India  (1871—14  M.  I.  A.,  247  ;  11  B.  L.  R.,  71,  P.  C.j  2  P.  C.  J.,  734). 
The  purchaser  at  a  sale  under  this  Regulation  is  entitled  to  avoid  any 
incumbrance  created  by  the  defaulting  putnidar,  and  is  not  bound  by  any 
adverse  possession  held  against  the  latter. — Gobinda  v.  Surja  Kanta,  I.  L. 
R.,  26  Cal.,  460.  In  this  respect  the  provision  in  s.  37  of  Act  XI  of  1859 
on  the  sale  of  an  estate  for  arrears  of  revenue  is  slightly  different. 
The  heir  of  or  the  assignee  from  the  purchaser  at  a  revenue  sale  may 
under  s.  37  of  Act  XI  of  1859  as  well  as  his  putnidar  may  sue  to  avoid 
under-tenures  or  incumbrances. — Narayan  Chandra  Kansabanik  v.  Kasis- 
war  Roy,  1  C.  L.  J.,  579.  See  also  Shoshi  Bhusan  Majumdar  v.  Kramtullah 
Sheikh,  10  C.  W.  N.,  148.  By  analogy  the  same  right  may  be  said  to  be 
exercisable  on  a  sale  under  this  Regulation  by  similar  class  of  persons. 

Should  all  the  purchasers  (where  there  are  more  than  one),  join  to  annul 
under-tenures  or  avoid  incumbrances  ?— Cf.  Jatra  Mohun  Sen  v.  Aukhil 
Chandra  Chowdhry,  I.  L.  R,  24  Cal.,  334  ;  1  G.  W.  N.,  314. 

A  portion  of  a  putni  tenure  cannot  be  sold  under  the  provisions  of  this 
Regulation  ;  and  if  an  auction-purchaser  acquires  any  of  the  rights  of  the 
putnidar,  he  is  bound  by  the  acts  of  the  latter  as  regards  the  grants  of 
leases.—  Mohadeb  Mundul  v.  H.  Cowell,  15  W.  R.,  445. 

The  surplus  proceeds  of  a  sale  of  a  putni  talook  in  execution  of  a  decree 
held  by  the  Collector  being  utilized  by  the  Collector  himself  in  payment  of 
the  revenue  in  respect  of  the  estate  consisting  of  that  putni  talook  only,  the 
execution-purchaser  does  not  get  the  putni  free  from  all  incumbrances,  as  in 
a  sale  for  arrears  of  revenue. — Sristidhar  Ghosal  v.  Prannath  Chowdhry,  S. 
D.  A.  D.,  1858,  p.  150,  No.  385  of  1856. 

When  a  putnidar's  rights  and  interests  in  a  putni  are  sold  during  the 
pendency  of  a  suit  brought  by  him  against  his  tenants,  the  purchaser 
acquires  the  putnidar's  privilege  to  carry  on  the  suit.—  Wilson  v.  Govern- 
ment, 12  W.  R.,  122. 

When  the  Collector's  certificate  shows  that  the  purchaser  at  a  sale 
under  Reg.  VIII  of  1819  took  what  interest  the  defaulter  had  in  the  tenure, 
he  cannot  necessarily  avoid  an  incumbrance  created  by  the  defaulter,  unless 
the  same  could  be  justified  from  the  conditions  of  the  original  patta — 
Rasik  Chandra  Neyogi  v.  Pudma  Sundari,  (1845)  S.  D.  A.  D.,  Vol.  I., 
p.  251.  See  also  Rusheek  Chander  Neyogee  v.  Huramonee,  S.  D.  A.  D., 
Vol.  I,  p.  253.  In  Dwarkanath  Bass  Biswas  v.  Manick  Chandra  Dass  (9  W. 
R.,  200),  it  was  held  that  on  the  sale  of  a  talook  under  this  Regulation,  all 
subordinate  tenures,  such  as  Ousut  talooks,  howlahs,  neem-howlahs,  do  not 
necessarily  lapse  :  it  would  depend  very  much  upon  the  terms  of  the  patta 
or  grant  under  which  the  original  talook  was  created.  In  Madhu  Sudan 
Kundu  v.  Ramdhun  Ganguly  (12  W.  R.,  383),  it  was  held  that  no  sales  for 
arrears  of  rent,  not  even  sales  under  this  Regulation  have  ipso  facto  the 
effect  of  cancelling  terms  created  by  defaulting  owners. 

The  purchaser  is  entitled  to  turn  out  under-tenants  and  persons  who 
have  encroached  upon  or  trespassed  on  the  defaulting  putni  tenure. — 
Womesh  Chunder  Goopto  v.  Raj  Narain  Roy,  10  W.  R.,  15  (19),  P.  0. 

Purchase  by  Zamindar  : — 

A  putni  merged  in  the  zamindari  when  the  owner  of  the  latter  himself 
purchased  the  former. — Raj  Narain  Roy  v.  Woomesh  Chunder  Gupto,  8  W. 
R.,  444.  In  the  later  case  of  Jibanti  Nath  Khan  v.  Gokool  Chunder  Chow- 
dry  (I.  L.  R,  19  Cal.,  760),  it  was  held  that  the  doctrine  of  merger  did  not 
apply  to  the  case  of  a  putni  interest  coming  into  the  same  hands  as  the 
zamindari  interest,  where  the  Transfer  of  Property  Act,  IV  of  1882,  did 
not  apply  by  reason  of  s.  2,  cl.  (c)  of  that  Act,  and  where  the  putni  was 
created  before  that  Act  came  into  operation.  But  in  the  recent  case  of 
Promotho  Nath  Mitter  v.   Kali  Prasanna  Chowdhry  (I.  L.  R.,  28  Cal.,  744), 
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it  has  been  held  that  where  the  putni  was  created  after  that  Act  came  into 
operation  the  doctrine  of  merger  applies  as  codified  in  s.  Ill  of  the  Act,  and 
the  putni  becomes  determined  ;  and  that  any  treatment  to  keep  the  two 
separate  will  not  prevent  the  operation  of  s.  Ill,  apart  from  any  question  of 
equitable  estoppel. 

Limitation  : — 

Art.  121  of  Sch.  II  of  the  Limitation  Act  XV  of  1877  provides  that 
12  years  is  the  limitation  for  suits  to  avoid  incumbrances  or  under- tenures 
in  a  putni  taluq  or  other  saleable  tenure  sold  for  arrears  of  rent  ;  and  time 
begins  to  run  from  the  time  when  the  sale  becomes  final  and  conclusive. 

Adverse  possession  against  the  defaulting  putnidar  is  adverse  against 
the  purchaser  of  the  putni  at  a  sale  held  under  this  Regulation  only  from 
the  date  of  the  auction-purchase.  The  cause  of  action  for  a  suit  by  such 
purchaser  dates  from  the  date  of  the  auction-purchase.  But  not  so  when 
only  a  share  of  a  putni  and  not  the  entire  putni  is  sold  ;  and  in  this  respect 
there  is  no  difference  even  if  the  whole  putni  was  sold,  but  in  different  lots, 
on  the  same  day. — Nuffer  Chandra  Pal  Chowdhry  v.  Rajendra  Lai  Goswami, 
I.  L.  R.,  25  Cal.,  167.  As  against  the  purchaser  adverse  possession  com- 
mences from  the  date  when  the  sale  becomes  final  and  conclusive. — Harek 
Chand  Babu  v.  Bejoy  Chand  Mahatab,  9  C.  W.  N.,  795  (800).  See  also 
Woomesh  v.  Raj  Narain,  10  W.  R.,  15  ;  and  Khantomoni  v.  Bejoy  Chand, 
I.  L.  R.,  19  Cal.,  787.  A  purchaser's  cause  of  action  commences  from  the 
date  of  his  purchase.— Musst.  Bolakee  Kunwaree  v.  Lukheemonee  Dossee,  Sel. 
Rep.,  Yol.  VIII,  p.  349,  (S.  D.  A.  D.,  9th  July  1850).  Under  Art.  121, 
Sch.  II  of  Act  XV  of  1877,  incumbrances  on  putni  taluks  may  be  avoided 
within  12  years  of  the  confirmation  of  the  sale  ;  the  word  "avoid"  in  that 
article  means  "  to  do  something  in  exercise  of  the  right  of  avoidance." 
—  Unnoda  Churn  Dass  Biswas  v.  Mothura  Nath  Dass  Biswas,  I.  L.  R.,  4  Cal., 
860  ;4C.L.  R.,  7. 

S.  14  of  the  Rent  Act  X  of  1859  was  held  not  to  apply  to  the  case  of  a 
purchaser  of  a  putni  taluk  at  a  sale  under  this  Regulation,  unless  a  jamma 
was  shown  to  have  been  a  mesne  incumbrance  which  came  into  existence 
subsequently  to  the  creation  of  the  putni. — Hurro  Mohun  Mookerjee  v. 
Brojokishore  Roy,  W.  R,,  1864  (Act  X),  103. 

The  auction-purchaser  is  relieved  from  any  difficulty  arising  from  the 
law  of  limitation.  He  is  not  barred  by  any  act  or  omission  of  his  pre- 
decessor, whatever  presumption  may  arise  from  such  act  or  omission. — 
A.  D.  Forbes  v.  Meer  Mahomed  Tuquee,  (1870-13  M.  I.  A.,  438  ;  5  B.  L.  R., 
529  ;  5  P.  C.  J.,  588)  and  Kooldeep  Narain  Singh  v.  Government  of  India 
(1871—14  M.  I.  A.,  247  ;  11  B.  L.  R.,  71  ;  2  P.  C.  J.,  734).  The  purchaser's 
cause  of  action  arises  from  the  date  of  sale. — Brojo  Soondur  Hitter  v. 
Futick  Chunder  Roy,  17  W.  R.,  407. 

Fifteen  years  receipt  of  rent  was  considered  waiver  of  purchaser's  right 
to  evict  under  cl.  2. —  Woomanath  Roy  Chowdhry  v.  Roghoonath  Mitter,  5  W. 
R.  (Act  X),  63  ;  even  11  years  silence  was  presumed  to  have  operated  as 
waiver  to  avoid  incumbrances. — Sristidhur  Chosal  v.  Frannath  Chowdhry,  S. 
D.  A.  D.,  1858,  p.  170.  The  right  must  be  exercised  within  reasonable 
time  ;  on  failure  to  do  so  presumption  of  waiver  arises  ;  in  such  case  the 
rent  may  be  enhanced,  if  the  tenant  has  right  of  occupancy. — Ranee  Surno- 
moyee  v.  Maharajah  Sutesh  Chunder  Roy  Bahadoor,  VIII  Sev.,  360,  P.  C, 
followed  in  Woomanath  Roy  Chowdhry  v.  Roghoonath  Mitter,  1  R.  C.  and  C. 
R.,  278  ;  5  W.  R.  (Act  X),  63. 

Burden  of  proof. — When  a  purchaser  sues  to  avoid  an  incumbrance  he 
must  give  some  prima  facie  evidence   to   show   that  the  particular  incum- 
brance which  he  seeks  to  avoid,  comes   within   the  purview   of  the  section. 
(See  Koylash  Bashiny   Dossee   v.    Gocoolmoni  Dossee,  I.  L.  R.,  8  Cal.,  230 ; 
Gobini  NUh  Shaha  Chowdhuri  v.  Reily,  I.  L.  R.,  13  Cal.,  1).    As  soon  as  he 
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makes  out  this  primd  facie  case,  the  burden  is  shifted,  and  the  holder  of 
the  incumbrance  has  then  to  show  that  he  is  protected  either  on  account 
of  the  consent  given  by  the  zamindar  or  for  any  other  reason  valid  in  law 
(Mitra's  Tagore  Law  Lectures,  1895).  No  hard-and-fast  rule  can  be  laid 
down  as  to  when  the  burden  of  proof  shifts. — Nityanund  Roy  v.  Banshi 
Chandra  Bhunjan,  3  C.  W.  N.,  341.  The  onus  in  a  suit  by  the  purchaser 
at  a  revenue  sale  under  Act  XI  of  1859  is  primarily  on  the  defendant.— 
Monohur  Mookerjee  v.  Jaykishen  Mookerjee,  5  W.  R.,  1  ;  Rash  Behari  Bosu 
v.  Hara  Moni  Debya,  I.  L.  R.,  15  Cal.,  555  ;  Preonath  Mitter  v.  Kiran  Chan- 
dra Roy,  I.  L.  R,  27  Cal.,  290. 

Sale  free  of  all  incumbrances  :  — 

Upon  the  sale  of  a  putni  taluk  for  arrears  of  the  landlord's  rent,  the 
purchaser  acquires  it  free  of  all  incumbrances  created  by  the  outgoing 
putnidar. — Brojo  Soondur  Mitter  v.  Futick  Chunder  Roy,  17  W.  R.,  407. 
The  purchaser  at  a  putni  sale  takes  the  tenure  free  of  all  incumbrances. — 
Bolakee  Kunwaree  v.  Lukh'nnonee  Dassee,  S.  D.  A.  E>.,  Vol.  VIII,  p.  349. 
The  effect  of  the  sale  of  the  putni  taluk  is  to  destroy  all  incumbrances 
which  had  been  created  by  the  putnidar,  and  consequently  to  destroy  a 
dar-putni. — Brindabun  Chunder  Sircar  Chowdhry  v.  Brindabun  Chunder 
Bey  Chowdhry,  (1874)  3  B.  L.  R.,  408,  P.  C.  ;  21  W.  R.,  324,  P.  C. 

Where  a  putni  taluk  is  created  in  a  share  of  a  zamindari  it  is  an  entire 
putni  in  itself,  and  the  sale  of  it  under  this  Regulation  causes  it  to  pass 
to  the  purchaser  free  of  incumbrances. — Nuffer  Chandra  Pal  Chowdhry  v. 
Rajendra  Lai  Goswami,  (1897)  I.  L.  R,  25  Cal.,  167. 

No  sales  for  arrears  of  rent,  not  even  sales  under  this  Regulation,  have 
ipso  facto,  the  effect  of  cancelling  tenures  created  by  defaulting  owners  ; 
they  merely  give  to  a  purchaser  power  to  cancel  such  tenures  if  they  think 
proper. — Modhoo  Soodun  Koondoo  v.  Ramdhun  Cangolee,  12  W.  R.,  383  (the 
same  case  is  reported  as  Madhusudan  Kundu  v.  Ramdhan  Gangidi,  in  3  B. 
L.  R ,  A.  C,  431).  The  principle  laid  down  in  this  decision  was  approved 
in  the  F.  B.  case  of  Titu  B>bi  v.  Mohesh  Chunder  Bagchi,  I.  L.  R.,  9  Cal., 
683  ;  12  C.  L.  R.,  304,  which  explained  the  decision  in  the  case  of  Unnoda 
Churn  Dass  v.  Mothoor.i  Nath  Bass,  I.  L.  R,  4  Cal.,  860  ;  4  C.  L.  R,  6  ;  and 
virtually  overruled  the  decision  in  Mohim  Chunder  Mozumdar  v.  Jotirmoy 
Ghose,  4  C.  L.  R.,  422.  Where  the  purchaser  at  a  sale  under  this  Regulation 
does  not  exercise  the  power  which  the  law  gives  him,  when  he  purchases 
the  putni  taluk,  he  takes  his  purchase  with  this  tenure  as  it  was  left  by  the 
defaulting  putnidar  ;  and  therefore  subject  to  any  decision  of  Court  between 
him  and  the  dar-putnidar  under  that  tenure.— 3  B.  L.  R,  A.  C,  434  ;  12  W. 
R.,  383,  cited  above. 

Where  the  lease  by  which  a  howla  tenure  is  created  does  not  expressly 
reserve  it  for  sale  for  non-payment  of  rent,  the  rights  of  an  auction-pur- 
chaser cannot  arise  under  this  section. — Meheroonissa  Bibee  v.  Hur  Churn 
Bose,  10  W.  R.,  220.  This  section  no  doubt  gives  an  express  power  to  sell 
the  tenure  free  of  all  incumbrances  that  may  have  accrued  upon  it  by  the 
act  of  the  defaulting  proprietor,  his  representatives,  or  assignees  ;  but  the 
power  so  given  is  confined  to  the  case  of  tenures  where  the  right  of  selling 
or  bringing  to  sale  for  an  arrear  of  rent  has  been  specially  reserved  by 
stipulation  in  the  engagements  interchanged  on  the  creation  of  the  tenures. 
—Forbes  v.  Luchmeeput  Singh  Doogur,  17  W.  R,  197,  P.  C.  See  also 
Mahabooddeen  v.  Futtah  AH,  7  W.  R.,  260,  F.  B.,  approved  in  the  last  case. 

Incumbrances  when  not  avoidable  : — 

But  an  incumbrance  created  by  the  putnidar  with  the  permission  of  the 
zamindar  received  either  at  the  time  of  the  creation  of  the  putni  or  after- 
wards cannot  bo  cancelled  on  a  sale  of  the  putni  under  this  Regulation. — 
Peary  Komul  Debi  v.  Mir  Dadali,  27th  July,  No.  307  of  1855,  S.  D.  A.  D„ 
1867. 
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The  Ancient  Monuments  Preservation  Act,  VII  of  1904,  in  s.  8  pro- 
vides :  "  Every  person  who  purchases,  at  a  sale  for  arrears  of  land-revenue 
or  any  other  public  demand,  or  at  a  sale  made  under  the  Bengal  Patni 
Taluks  Regulation,  1819,  an  estate  or  tenure  in  which  is  situated  a  monu- 
ment in  respect  of  which  any  instrument  has  been  executed  by  the  owner 
for  the  time  being,  under  section  4  or  section  5,  and  every  person  claiming 
any  title  to  a  monument  from,  through  or  under  an  owner  who  executed  any 
such  instrument,  shall  be  bound  by  such  instrument." 

Clause  Second  :— 

Middle  interest  cancelled  : — 

With  the  superior  tenure  all  subordinate  tenures  fall  in  the  event  of  a 
sale — Khettur  Paul  Singh  v.  Lukhee  Narain  M 'titer,  15  W.  R.,  125;  ap- 
proved in  Lukhi?iarain  Mitter  v.  Kkettro  Pal  Singh  Roy,  13  B.  L.  R.,  146, 
P.  C.  ;  2  P.  C.  R.,  903  ;  20  W.  R.,  380,  P.  C.  Under  the  provisions  of  cl.  2, 
all  leases  originating  with  the  late  defaulting  holder  of  a  putni  talook,  and 
creating  a  middle  interest  between  him  and  the  actual  cultivators,  must  be 
considered  to  be  cancelled  on  the  sale  of  the  taluk,  until  it  is  shown  that 
the  putnidar  was  vested  with  any  special  authority  to  create  incumbrances. 
— Oomanath  Roy  Chowdhry  v.  Roghoonath  Mitter,  W.  R.  (F.  B.),  10  ;  1  Hay 
75  ;  Marsh.,  43.  On  the  forfeiture  of  a  putni  tenure  for  arrears  of  rent, 
the  dar- putni  tenures  under  it  cease  also,  though  the  holders  of  them  be 
not  defaulters,  and  though,  subsequently  to  the  default  of  the  sudder 
putnidar,  the  zamindar  may  have  required  them  to  pay  their  rents  into  his 
Kachhari. — Mohun  Oeer  Mohunt  v.  Radha  Mohun  Ohuttuc,  Sel.  Rep.,  Vol. 
IV,  p.  179. 

When  the  putnidar  who  grants  an  istemrari  mokurari  lease  makes 
default  and  his  putni  is  sold  under  this  Regulation,  the  lease  becomes  then 
and  there  null  and  void.  The  new  putnidar  may  recognize  it  and  may 
receive  rent  under  its  terms  ;  but  it  remains  cancelled  until  such  time  as 
the  new  putnidar  renews  it  or  recognizes  it  as  good  against  him.  Similarly 
as  each  succeeding  putnidar  defaults,  the  leases  given  by  each  putnidar, 
whether  they  were  new  leases  or  mere  recognition  of  old  leases,  all  fall  to 
the  ground  when  the  last  sale  takes  place.  All  incumbrances  and  all  such 
leases  are  rendered  void  at  once  upon  such  a  sale  taking  place,  and  this 
effect  is  applicable  to  the  acts,  not  only  of  the  last  defaulting  proprietor, 
but  also  of  all  previous  defaulting  proprietors. — Issen  Chunder  Kur  v. 
Madhub  Chunder  Ohose,  1  !i.  J.  &  P.  J.,  1863,  p.  109,  on  review  I.  L  R., 
21  Cal.,  720  foot-note.  But  such  a  lease  cannot  be  cancelled  if  it  existed 
before  the  creation  of  the  putui  taluk,  and  was  confirmed  by  the  putnidar 
and  not  created  by  him—  Ibid.  The  zamindar  is  entitled  to  bring  the 
putni  to  sale  in  the  same  condition  in  which  it  was  at  the  time  of  its  crea- 
tion, aud  the  purchaser  is  therefore  entitled  to  avoid  all  incumbrances 
imposed  upon  it  since  its  creation,  whether  by  the  actual  defaulter  or 
by  any  of  his  predecessors. — Oopendro  Chunder  Mitter  v.  Mokaddam 
Bossein,  (1894)  I.  L.  R.,  21  Cal.,  702  (717).  The  policy  of  this  Regulation 
in  this  m  itter  which  is  clear  from  a  consideration  of  s.  3,  cl.  2,  of  s.  11, 
els.  1  &  2,  of  s.  12,  of  sec.  13,  and  of  s.  15,  cl.  2,  is  that  a  sale  under  it  should 
pass  the  entire  rights  and  privileges  attaching  to  the  putni  in  the  state  in 
which  it  was  originally  created. — Ibid. 

All  subordinate  tenures,  such  as  osat  taluks,  howlas,  nimhowlas,  do 
not  necessarily  lapse  :  it  depends  very  much  upon  the  terms  of  the  patta 
or  grant  under  which  the  original  taluk  was  created.— Dwarka  Nath  Doss 
Biswas  v.  Manick  Chunder  Doss,  9  W.  R.,  200. 

Under-tenures  are  not  ipso  facto  avoided  by  the  sale  under  this  Regu- 
lation, but  are  voidable  only  a,t  the  'option  of  the  purchaser— :7Yta  Bibi  v. 
Mohesh  Chunder  Bagchi,  I.  L.  R.,  9  Cal.,  683,  F.  B. ;  12  C.  L.  R.,  304. 
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Under-taluks  created  before  the  creation  of  the  putni.  will  not  be 
affected  by  the  sale  of  the  putni  under  this  Regulation. — Bishumbhur  Shah 
v.  Doorqa  Chum  Bose,  S.  D.  A.  D.,  1858,  p.  369. 

Where  the  Government  purchases  an  estate  at  a  revenue  sale,  it  is 
incumbent  on  it  to  take  some  clear  step  for  the  purpose  of  declaring  the 
avoidance  or  cancellation  of  the  tenures  or  taluks.  If  without  doing 
so  it  settles  with  the  holders  of  the  tenure  or  taluk  existing  at  the  time 
of  sale,  those  tenures  or  taluks  will  continue  to  exist.  The  rights  of 
Government  either  in  respect  of  cancelling  tenures  or  enhancing  rent  are 
not  higher  than  those  of  an  ordinary  auction-purchaser,  but  it  may  assert 
those  rights  by  a  procedure  not  open  to  private  individuals. — Khajah  Assan- 
oollah  v.  Obhoy  Chunder  Roy,  (1870)  13  M.  I.  A  ,  317  ;  2  P.  C.  J.,  535.  By 
analogy  this  principle  may  be  applied  to  putni  sales. 

When  an  auction-purchaser  at  a  s  xle  for  arrears  of  revenue  creates  a 
putni,  he  cannot  sue  to  annul  an  under- tenure  within  that  putni,  as  his 
whole  power  under  Act  XI  of  1859  passes  to  the  putnidar  who  alone  can 
institute  such  a  suit.  In  such  a  case  the  putnidar's  competency  to  sue 
is  not  affected  by  the  fact  of  his  being  a  tenant  of  only  a  portion  of  the 
estate,  provided  that  portion  contains  the  tenure  which  is  sought  to  be 
resumed.  A  putnidar  under  such  circumstances,  though  he  may  recover 
rent,  is  not  entitled  to  eject  an  under-tenant  who  had  been  allowed  to  dig 
a  tank  and  remain  in  possession  undisturbed  by  the  former  proprietor  for 
a  long  period  (say  upwards  of  30  years),  and  who  must  therefore  be  assumed 
to  have  held  with  the  acquiescence  of  the  former  proprietor — such  acquies- 
cence being  equivalent  to  a  lease. — Sreemunt  Ram  Dei/  v.  Kookoor  Chand, 
15  W.  R.,  481.  The  principle  of  this  case  may  also  be  followed  where  the 
sale  is  held  under  this  Regulation. 

The  words  "shall  stand  cancelled  from  the  day  of  sale"  in  the  Revenue 
Sale  Law  (Reg.  XLIV)  of  1793,  were  held  by  their  Lordships  of  the  Privy 
Council  in  Ranee  Surnomoyee  v.  Mahtrajah  Suites  Chunder  Roy  [10  M.  I.  A., 
123  ;  2  P.  C.  J.,  60]  not  to  mean  that  all  existing  interests  of  the  talukdar, 
ipso  facto,  cease  to  exist,  without  any  act  done  by  the  purchaser ;  and 
that  their  meaning  is  properly  to  be  collected  from  the  policy  and  interest 
of  the  Regulation,  and  from  the  language  used  in  other  parts  of  the  same 
section.  This  principle  has  in  effect  been  followed  as  to  incumbrances  and 
other  interests  on  the  sale  of  a  putni  taluk  under  this  Regulation. 

Clause  Third:— 

Higher  rent  would  have  been  demandable  : — 

The  circumstances  under  which  and  the  objtct  with  which  the  lease 
was  or  might  have  been  created  are  to  be  taken  into  consideration.  The 
law  as  to  grant  of  leases  at  the  time  of  their  creation — for  instance  that 
in  Reg.  XLIV  of  1793,  Reg.  XVIII  of  1312,  Reg.  VI  of  1823,  Act  X  of 
1836,  Act  X  of  1859,  Act  VIII  (B.  O.)  of  1869,  and  in  Act  VIII  of  1885, 
as  well  as  the  law  as  to  Drainages  and  Embankments  so  far  as  such  works 
affect  the  lease-hold  at  the  time  of  its  creation— may  be  referred  to.  See 
the  observations  in  Nidhikrishna  Bost  v.  Niitarini  Dasi,  13  B.  L.  R.,  A.  C., 
416  at  p.  425. 

Where  a  zamindar  purchasas  the  putni  taluk  he  is  not  entitled  to 
recover  rent  from  the  tenants  at  the  rate  he  was  receiving  when  he  granted 
the  putni  taluk  ;  there  is  no  provision  in  the  putni-law  which  gives  the 
purchaser  at  such  a  sale  the  power  to  collect  rent  at  a  higher  rate  thau  was 
demandable  by  his  predecessor  without  establishing  his  right  to  do  so  by  a 
regular  suit.  He  can  in  a  suit  for  arrears  of  rent  demand  only  what  was 
payable  to  his  predecessor,  until  he  can  by  regular  suit  establish  his  right 
to  change  the  arrangement  previously  subsisting. — Majoram  (Magaram) 
Ojha  v.  Raja  Nilmony  Singh  Deo,  (1874)  13  B.  L.  R.,  A.  C,  198  ;  21  W. 
B.,  326, 
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KhodJcast  ryot— also  spelt  as  Khudhhast  raiyat,  is  a  resident  and  heredi- 
tary cultivator'  of  the  village,  as  distinguished  from  Paikhast  ryot  or  non- 
resident raiyat  of  that  village.  For  meanings  of  those  terms  see  Mr.  Field's 
Introduction  to  the  Regulations,  Fifth  Report,  and  Harrington's  Analysis. 

12.     The    rules    of  the     preceding   section     being 
Above  rules  to  take  ef      declaratory    of   the    principle    to    be 
feet  retrospectively.  observed    on    all    occasions,    wherein 

saleable  tenures  are  made  responsible  for  the  zemindar's 
reserved  rent,  will  equally  apply  to  the  case  of  talooks 
heretofore  sold,  as  to  those  that  may  be  sold  hencefor- 
ward, if  the  sale  shall  have  been  fair,  and  the  process 
observed  in  conducting  it,  shall  have  been  that  recog- 
nized and  in  use  in  the  district  at  the  time  of  selling. 
Nothing  however  herein  contained  shall  operate  to  the 
Proviso  prejudice  of  any  agreement,    express 

or    implied,  now    subsisting   between 
the  puchaser  of  a  talook  and    the    lessees  of  his    prede- 
But  not  to  apply  to     cessor.     Neither   shall    the    rule   for 
private  transfers.  the  fall  of  under-tenures  be  consider- 

ed to  apply  to  any  private  transfer  by  a  talookdar  of 
his  own  interest,  nor  to  a  public  sale  in  execution  of  a 
decree,  nor  to  the  case  of  a  relinquishment  by  the 
talookdar  in  favour  of  the  zemindar,  nor  to  any  act 
originating  with  the  former  holder,  other  than  default 
as  aforesaid  ;  all  such  operations  involve  only  a  transfer 
of  the  tenure  in  the  estate  in  which  it  may  be  held  at 
the  time,  and  the  new  incumbent  succeeds  to  no  more 
than  the  reserved  rights  of  the  former  tenant,  such  as 
they  may  be,  and  is  of  course  subject  to  any  restriction 
put  upon  the  tenure  by  his  act. 

A  asserted  a  right  to  hold  an  inferior  putni,  as  part  of  a  sadar  putni, 
the  whole  of  which  had  been  acquired  by  B  from  the  zamindar,  under  a 
sale  preceded  by  an  award  of  arrears  against  the  apparent  sadar  putnidar, 
and  by  an  auction.  On  defect  of  clear  evidence  to  the  sub-division,  and 
therefore  to  the  distinct  tenancy  in  chief  of  the  person  from  whom  A  held, 
ruled  that  his  tenure  could  not  be  protected  from  the  operation  of  this 
section. — Huri  Soondree  Dossea  v.  Kali  Doss  Bose,  S.  D.  A.  D.,  30th  August, 
1830,  Vol.  V,  p.  64. 

All  the  operations  indicated  in  this  section  involve  only  a  transfer  of 
the  tenure  in  the  state  in  which  it  may  be  held  at  the  time,  and  the  new 
incumbent  succeeds  to  no  more  than  the  reserved  rights  of  the  former 
tenant,  such  as  they  may  be,  and  is  of  course  subject  to  any  restriction  put 
upon  the  tenure  by  his  act.— Gopendro  Chunder  Mitter  v.  Mokaddam  Hossein, 
I.  L.  R.,  21  Cal.,  702  (718). 

The  word  "  fall "  occurs  in  all  the  editions.     As  appears  from  the  deci- 
sions noted  under  s.  11  it  is  synonymous  with  cancellation. 
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It  is  not  open  to  a  putnidar  of  his  own  choice  to  throw  up  the  putni, 
and,  by  so  doing,  escape  his  liability  to  pay  rent.  The  contract,  though 
not  indissoluble,  can  only  be  dissolved  by  an  act  of  the  Court  and  the  result 
of  proper  inquiry.— Heera  Lall  Pal  v.  Neel  Monce  Pal,  20  W.  R.,  383. 

Where  a  zamindar  finds  that  the  putnidar  or  other  permanent  tenant, 
after  having  allowed  a  trespasser  to  hold  adverse  possession  of  any  land 
included  in  the  permanent  tenure  for  more  than  12  years,  offers  to  relinquish 
it,  the  zamindar  can  always  refuse  to  accept  the  relinquishment ;  and  if  rent 
remains  unpaid,  he  can  bring  the  tenure  to  sale  for  arrears  of  rent,  and  the 
purchaser  at  such  sale  would  not  be  bound  by  any  adverse  possession  held 
against  the  defaulting  putnidar.  —  Gobinda  Nath  Shaha  Chowdhry  v.  Surja 
Kanta  Lahiri,  I.  L.  R.,  26  Cal.,  460  ;  and  the  cases  referred  to  therein.  But 
where  the  zamindar  accepts  relinquishment  he  takes  the  lands  of  the  putni 
subject  to  all  incumbrances,  such  relinquishment  operates  only  as  a  transfer. 
— Ibid.  Limitation  runs  against  him  from  the  date  when  the  putnidar  was 
dispossessed.  Art.  144  and  not  Art.  121  of  the  Limitation  Act  XV  of  1877 
applies. — Ibid. 

13.     First.   With  reference  to  the  injury  that   may 
Reason   for   allowing     be7  brought    upon    the     holder    of  a 
under-tenants  a  means     talook   of  the  second  degree,  by   the 
of  staying  6aie.  operation  of  the    preceding  rules,    in 

case  the  proprietor  of  the  superior  tenure  purposely 
vvitholds  the  rent  due  from  himself  to  the  zemindar, 
after  having  realized  his  own  dues  from  the  inferior 
tenantry,  it  is  deemed  necessary  to  allow  such  talooMars 
the  means  of  saving  their  tenures  from  the  ruin  that 
must  attend  such  a  sale,  and  the  following  rules  have 
accordingly  been  enacted  for  this  purpose. 

Second.   Whenever  the  tenure  of  a  talookdar  of  the 
Manner  of  doing  so.        first   degree    may   be    advertised    for 
sale    in    the  manner  required  by    the 
second  and  third  clauses  of  Section  8  of  this  regulation, 
By  lodging  the  adver-     for  arrears  of  rent  due  to  the    zemin- 
tised  balance  jaVj    the    talookdars    of  the     second 

degree,  or  any  number  of  them,  shall  be  entitled  to 
stay  the  final  sale,  by  paying  into  court  the  amount  of 
balance  that  may  be  declared  due  by  the  person  attend 
ing  on  the  part  of  the  zemindar  on  the  day  appointed 
for  sale  :  in  like  manner  they  shall  be  entitled  to  lodge 
money  antecedently,  for  the  purpose  of  eventually 
answering  any  demand  that  may  remain  due  on  the  day 
fixed  for  the  sale  ;  and  should  the  amount  lodged  be 
sufficient,  the  sale  shall  not  proceed,  but  after  making 
good  to  the  zemindar  the  amount  of  his  demand,  any 
excess  shall  be  paid  back  to  the  person  or  persons  who 
may  have  lodged  it. 
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Third.  If  the  amount  so  lodged  shall  be  rent  due  by 
L  ,    .        the    inferior  taloohdar  to  the    holder 

In  case  of  rent  due  be-  . 

ing  lodged.  of  the    advertised    tenure,   the    same 

credit  to  be  given.         sha]j  be  stated  at  the  time  of  making 

the  deposit,  and  the  amount  shall  be  carried  to  the 
account  of  the  tenant  or  tenants  lodging  it,  and  be 
deducted  from  any  claim  of  rent  that  may  at  the  time 
be  pending,  or  be  thereafter  brought  forward  against 
him  or  them  by  the  proprietor  of  the  advertised  tenure, 
on  account  of  the  year  or  months  for  which  the  notice 
of  sale  may  have  been  published. 

Fourth.  If  the    person  or   persons  making   such    a 

in  case  of  advance  from     deposit,    in  order  to  stay  the    sale    of 
private  funds.  the    superior    tenure,  shall    have    al- 

ready paid  the  whole  of  the  rent  due  from  himself  or 
themselves,  so  that  the  amount  lodged  is  an  advance 
from  private  funds,  and  not  a  disbursement  on  account 
of  the  said  rent,  such  deposit  shall  not  be  carried 
to  credit  in,  or  set  against  future  demands  for  rent,  but 
shall  be  considered  as  a  loan  made  to  the  proprietor 
of  the  tenure  preserved  from  sale  by  such  means,  and  the 
talook  so  preserved  shall  be  the  security  to  the  person  or 
persons  making  the  advance,  who  shall  be  considered  to 
have    a    lien  thereupon,  in  the  same  manner    as   if  the 

To  have  the  effect  of     loan  had  been  made  upon  mortgage; 
mortgage,  and     he   or    they    shall   be    entitled, 

on  applying  for  the  same,  to  obtain  immediate 
possession  of  the  tenure  of  the  defaulter,  in  order 
to  recover  the  amount  so  advanced  from  any  profits 
belonging  thereto.  If  the  defaulter  shall  desire  to 
recover  his  tenure  from  the  hands  of  the  person  or 
persons,  who  by  making  the  advance  may  have  acquired 
such   an  interest  therein,    and  entered   on  possession    in 

Defaulter  how  to  re-     consequence,  he  shall  not  be    entitled 
cover  possession.  to    do  so,  except  upon  repayment    of 

the  entire  sum  advanced,  with  interest  at  the  rate 
of  twelve  per  cent,  per  annum,  up  to  the  date  of 
possession  having  been  given  as  above,  or  upon  exhibit- 
ing proof,  in  a  regular  suit  to  be  instituted  for  the 
purpose,  that  the  full  amount  so  advanced,  with  interest, 
has  been  realized  from  the  usufruct  of  the  tenure. 

This  section  has  been  extended  to  other  sales  for  rent  by  Reg.  I  of  1820. 
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Clause  Second:— 

Who  may  deposit : — 

A  darputni  ceases  to  exist  when  the  putni  is  sold  away  ;  the  darputni- 
dar  should  save  the  tenure  by  paying  the  zamindar's  dues  under  cl.  2  to 
save  his  own  interest. — Raj  Kristo  Singh  v.  Qohool  Chundra  Bose,  S.  D. 
A.  D.,  1857,  30th  May,  No.  312  of  1853. 

The  privilege  to  deposit  money  to  save  a  putni  talook  from  sale  under 
this  Kegulation  is  conferred  only  upon  the  talookdars  of  the  second  degree, 
i.e.,  talookdars  next  subordinate  to  the  holder  of  the  putni  talook.  Any 
one  or  all  of  such  talookdars  of  the  second  degree  may  deposit  money  with 
the  Collector  either  before  the  sale  or  on  the  day  of  sale.  This 
privilege  does  not  extend  to  the  putnidar  or  any  talookdar  other  than 
one  of  the  second  degree.  Putnidar  cannot  deposit  money  with  Collector 
to  save  a  sale  under  this  Regulation,  except  when  he  contests  the  zamindar's 
demand,  and  then  only  under  cl.  2  of  s.  14,  nor  any  deposit  by  putnidar 
has  the  effect  of  payment  to  the  zamindar.  (See  Kristo  Mohun  hhaha  v. 
Aftabooddeen  Mahomed,  15  W.  K.,  560). 

Where  deposit  is  to  be  made  : — 

The  deposit  is  to  be  made  by  payment  into  Court.  Court  means  the 
Collector's  Court.— Kristo  Mohun  Shaha  v.  Aftabooddeen  Mahomed,  15  W. 
R,  560. 

In  order  to  stay  a  sale  under  s.  13,  it  is  immaterial  whether  payment 
is  made  into  Court  or  to  the  zamindar  out  of  Court.  If  a  strict  construction 
were  put  upon  the  words  'into  Court,'  no  payment  effectual  to  stay  the 
sale  could  be  made,  for  'the  Court'  has  now  nothing  to  do  with  these  sales, 
which  are  managed  bv  the  Collector. — Tariny  Debee  v.  Shama  Churn  Mitter, 
I.  L.  R.,  8  Cal.,  954. 

Amount  to  be  deposited  : — 

The  balance,  that  the  person,  attending  the  sale  under  s.  10  on  the  part 
of  the  zamindar,  declares  to  be  due  at  the  time  of  sale  is  to  be  deposited, 
where  the  deposit  is  made  on  the  day  of  sale.  But  where  the  deposit  is 
made  before  that  date  then,  at  depositor's  discretion,  sufficient  to  pay  up 
the  balance  that  the  person  attending  the  sale  under  s.  10  on  the  part  of 
the  zamindar  declares  to  be  due  at  the  time  of  sale.  If  the  deposit  is  not 
sufficient  the  sale  will  take  place.  For  suit  for  damages  by  the  sale 
see  s.  17. 

Attachment  of  deposit : — 

Money  deposited  with  the  Collector  to  save  a  putni  from  sale  cannot 
be  attached  in  execution  of  a  decree  against  the  zamindar,  when  the  zamindar 
has  parted  with  his  interest  in  the  zamindaree  to  the  putnidar  himself. — 
R.  Watson  v.  Jogodanunda  Bis\cas,  S.  D.  A.  D.,  1857,  11th  February, 
No.  195  of  1856. 

Clause  Third:— 

Remedy,  when  deposit  is  rent  due. — The  fact  should  be  stated  at  the 
time  of  the  deposit  with  the  Collector.  It  will  thereafter  he  allowed  to  be 
credited  in  any  suit  for  rent,  by  the  putnidars  or  any  number  of  them 
against  the  depositor,  in  respect  of  any  part  of  the  year  for  which  the  sale 
is  advertised. 

Clause  Fourth  :— 

Remedy  when  no  rent  is  due  from  depositor  : — 

Only  a  tenure-holder  of  the  second  degree  is  entitled  to  khas  possession 
on  payment  of  the  putni  rent. — Annund  Chunder  Banerjea  v.  iSoobul  Chun- 
der  Dey,  S.  D.  A.  D.,  1857,  p.  1195  ;  referred  to  in  Luckhinarain  Mitter  v. 
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Kkettro   Pal  Singh   Roy,  (1873)  13  B.  L.  R,  146  (156),  P.  C.  ;  20  W.  B., 
380  ;  24  W.  R,  407  note. 

A  darputnidar  who  has  paid  a  deposit  in  order  to  stay  the  sale  of  the 
superior  tenure  under  cl.  4,  and  has  come  into  possession  of  the  tenure, 
and  is  entitled  to  the  profits  of  it,  is  bound  to  give  notice  of  his  title  to 
the  raiyats.  In  the  absence  of  such  notice  he  cannot  recover  from  them 
rents  already  paid  by  them  to  the  putnidar. — Nilmoney  Roy  v.  James  Hills, 
4  W.  R.  (Act  X),  38.  If  an  inferior  talookdar  who  has  obtained  a  lien 
upon  the  superior  tenure  under  cl.  4  does  not  give  notice  thereof  to  the 
tenants  of  the  superior  tenure,  he  cannot  recover  from  them  rents  paid 
bond  fide  to  the  superior  talookdar.  —  Nilmoney  Roy  v.  James  Hill,  4  W.  R., 
Act  X,  38  ;  1  R.  C.  &  C.  R..  (Rent)  2.  S.  72  of  the  Bengal  Tenancy  Act 
VIII  of  1885  provides  :  "  (1)  A  tenant  shall  not,  when  his  landlord's  interest 
is  transferred,  be  liable  to  the  transferee  for  rent  which  became  due  after 
the  transfer,  and  was  paid  to  the  landlord  whose  interest  was  so  transferred, 
unless  the  transferee  has  before  the  payment  given  notice  of  the  transfer 
to  the  tenant.  (2)  Where  there  is  more  than  one  tenant  paying  rent  to 
the  landlord  whose  interest  is  transferred,  a  general  notice  from  the  trans- 
feree to  the  tenants  published  in  the  prescribed  manner  shall  be  a  sufficient 
notice  for  the  purpose  of  this  section." 

Suit  for  refund— Limitation  : — 

A  suit  lies  to  recover  the  amount  paid  by  a  tenure-holder  of  the  second 
degree  under  this  section  to  save  the  putni  from  sale.  He  is  not  bound 
to  apply  to  the  Collector  for  immediate  possession  of  the  putni.  "The 
talook  so  preserved  shall  be  a  security  to  the  person  making  the  advance, 
who  shall  be  considered  to  have  a  lien  thereupon  in  the  same  manner  as 
if  the  loan  had  been  upon  mortgage."  —  Umbika  Debia  v.  Pranhuree  Doss, 
13  W.  R.,  F.  B.,  1  ;  4  B.  L.  R.,  F.  B.,  77.  A  darputnidar  paying  up 
arrears  due  by  the  putnidar  to  save  the  superior  tenure,  can  obtain 
refund  of  such  sum  by  regular  action,  or  avail  himself  of  the  mortgage 
lien  given  him  by  law. — Ram  Shunker  Raee  v.  Pramsookh  Raee,  S.  D. 
A.  I).,  20th  December  1849,  p.  473.  See  also  Premsook/i  Raee  v.  Kishoon 
Govind  Biswas,  S.  D.  A,  D.,  1849,  p  18.  It  seems  Art.  132  of  Sch.  II  of 
the  Limitation  Act  XV  of  1877  will  apply  to  such  suits  ;  that  Art.  pro- 
vides :  "  To  enforce  payment  of  money  charged  upon  immoveable  property 
— Twelve  years — When  the  money  sued  for  becomes  due." 

Effect  of  the  mortgage  lien  : — 

In  order  to  save  a  putni  from  being  sold  the  darputnidar  paid  the 
arrears  of  rent  for  the  second  half  of  1284  and  applied  to  be  put  in  posses- 
sion of  the  putni  tenure,  but  although  the  application  was  granted  he  was 
unable,  by  reason  of  the  opposition  of  the  plaintiff,  who  had  meanwhile 
at  an  execution-sale  purchased  the  putni,  to  obtain  possession.  At  the 
time  of  payment  mentioned  no  arrears  were  due  from  the  darputnidar, 
and  the  amount  paid  by  him  for  the  putnidar,  exceeded  the  whole  darputni 
rent  of  1285.  In  a  suit  by  the  plaintiff  to  recover  the  rent  of  1285  from 
the  darputnidar,  it  was  held  that  the  defendant  was  by  virtue  of  the 
provisions  of  this  Regulation  in  the  position  of  a  mortgagee  entitled  to 
possession  for  the  realization  of  the  amount  advanced  by  him  from  the 
profits  of  the  whole  putni,  and  that  the  plaintiff  therefore  was  not  entitled 
as  against  him  to  enforce  his  assignment  by  operation  of  law  without  dis- 
charging the  encumbrance  created  by  law  before  such  assignment.  The 
principle  of  "  set  off"  does  not  apply  to  such  a  case.  The  words  "  such 
deposit  shall  not  be  carried  to  credit  in,  or  set  against,  future  demands  for 
rent,"  in  this  section  are  not  to  be  construed  as  standing  alone  and  as 
intended  as  a  prohibition  merely,  but  they  are  to  be  read  with  the  words 
which  follow. — Nubo  Oopal  Sircar  v.  Srinath  Bundopadhya,  11  0.  h.  R., 
37  ;  I.  L.  R,  8  Cal.,  877. 
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Right  of  the  darputnidar  in  possession  : — 

A  putni  having  been  taken  possession  of  by  a  darputnidar  under  this 
section,  the  putnidar  cannot  sue  another  darputnidar  for  arrears  of  rent  iu 
respect  of  lands  within  the  same  putni  talook  ;  but  the  darputnidar  in 
possession  may  sue  for  such  arrears. — Mohesh  Chunder  Bose  v.  Syed  Dad 
Alee,  S.  D.  A.  D.,  1858,  p.  1415.  A  darputnidar  having  obtained  possession 
of  a  putni  under  this  section  sued  an  ijaradar  under  the  putnidar  for 
arrears  of  rent,  held— that  the  suit  is  maintainable  and  that  the  ijaradar 
cannot  take  advantage  of  his  own  wrong.—  Woomesh  Chunder  Roy  v.  Eshan 
Chunder  Roy,  S.  D.  A.  D ,  1859,  p.  483. 

The  darputnidar  in  possession  of  the  putni  under  cl.  4,  may  re-imburse 
himself  by  realizing  either  the  arrears  of  rents  from  the  mahal  or  the  rents 
that  will  be  payable  in  future.  He  may  also  empower  the  putnidar  to  realize 
any  rent  that  accrued  due  before  such  possession  or  after  it,  giving  due 
notice  of  the  same  to  the  tenantry,  so  that  they  may  in  no  way  be 
endamaged.  The  mortgagee  also  with  the  permission  of  the  darputnidar  in 
possession  may  realize  arrears  of  rent  from  the  darputnidars  ;  such  permis- 
sion has  retrospective  effect,  if  given  after  institution  of  suit.  The  darputni- 
dar having  said  in  his  written  statement  that  he  was  not  entitled  to  such 
arrears  which  were  properly  due  to  the  putnidar  out  of  possession,  cannot 
claim  the  same  afterwards. — Mohesh  Chunder  Bose  v.  Syud  Dad  Alee,  S.  D. 
A.  D.,  1859,  p.  1327. 

The  word  "profits  "  in  cl.  4  means  that  which  is  left  to  the  tenure-holder 
after  payment  of  the  rent  of  the  tenure.  A  person  who  enters  into  posses- 
sion of  a  tenure  as  mortgagee  under  the  provisions  of  that  section  is  bound 
in  the  first  place  to  pay  the  rent  due  to  the  landlord  out  of  the  collections 
before  applying  the  same  to  the  liquidation  of  his  own  debt,  and  the 
defaulter  is  not  to  be  liable  for  the  rent  of  the  tenure  dining  the  period  of  the 
possession  by  the  person  so  holding  it  as  mortgagee. — Lola  Bharub  Chandra 
Karpur  v.  Lalit  Mohun  Singh,  I.  L.  R.,  12  Cal.,  185. 

Decree  obtained  by  darputnidars  in  possession  under  cl.  4,  must  be 
left  to  them  to  be  realized  from  the  tenants,  the  judgment-debtors. — Raj 
Kishwur  Banoorjeah  v.  Seetanath  Ghose,  S.  D.  A.  D.,  1847,  p.  118. 

Recovery  of  possession  by  putnidar  : — 

Under  this  section  the  darputnidar  gets  a  lien  over  the  whole  putni 
talook.  and  a  co-sharer  of  a  putni  is  not  entitled  to  possession  of  his  share, 
until  the  whole  debt  has  been  cleared  off.— Bhuqgobuttee  Debea  v.  Doorgadass 
Roy,  S.  D.  A.  D.,  1858,  p.  890. 

Limitation — Adverse  possession  : — 

The  darputnidar's  occupation  of  the  putni  after  his  lien  on  it  had 
expired  was  an  adverse  possession,  which  the  usufructuary  mortgagee  of 
the  putni  who  had  foreclosed  the  mortgage  under  a  decree  of  a  competent 
Court,  was  bound  to  resist  as  soon  as  he  became  aware  of  it ;  and  this  obliga- 
tion was  not  loosened  by  the  fact  that  the  mortgagees,  on  the  expiry  of 
their  lien,  were  bound  to  find  out  the  owners  and  deliver  up  the  estate  to 
them. — Kanti  Chunder  Mookerjee  v.  Bamun  Doss  Mookerjee,  25  W.  R.,  434. 

Under  this  section  the  darputnidar  making  the  advance  when  no  rent  is 
due  from  him  to  the  putnidar  at  the  date  of  sale  is  to  be  considered  to  have 
a  Hon  on  the  putni  saved  in  the  same  manner  as  if  the  loan  by  that  advance 
had  been  made  upon  mortgage.  His  possession  under  this  section  is  that  of 
an  usufructuary  mortgagee.  Therefore,  it  seems,  Art.  148  of  Sch.  II  of  the 
Limitation  Act  XV  of  1877  will  apply.     Art.  148  provides  as  follows  : 

"  Against  a  mortgagee  to  redeem  or  to  recover  possession  of  immoveable 
property  motgaged— Sixty  years— When  the  right  to  redeem  or  to  recover 
possession  accrues." 
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Liability  of  putnidar  to  refund  advance  : — 

A  putnidar  is  not  liable  to  make  good  the  darputnidar's  payments  to 
the  zamindar,  insufficient  if  they  were,  to  stop  the  sale  of  the  putni.  Such 
payments  must  be  made  in  Court. — Mirza  Mahomed  Hossein  Ali  v. 
Bukaoollah,  6  W.  R.,  84;  2  R.  C.  and  C.  R.,  86. 

A  putnidar  is  not  bound  to  recognize  payments  made,  not  by  the 
darputnidar,  but  by  a  third  party,  in  his  own  name,  to  whom  the  darputni- 
dar  alleges  he  has  sold  ;  till  the  third  party  establishes  a  legal  status  by 
registration  of  name,  whatever  he  pays,  otherwise  than  in  the  name  and  on 
account  of  the  darputnidar,  is  at  his  own  risk,  and  the  putnidar  cannot  be 
compelled  to  give  credit  to  the  darputnidar  for  such  payments. — Luckhy 
Narain  Mitter  v.  Seetanath  Ghose,  2  R.  C,  and  C.  R.  (Rent),  8  ;  1  Ind.  Jur., 
N.  S.,  317  ;  6  W   R.,  Act.  X,  8. 

A  darputnidar  paying  money  as  rent  to  save  the  putni  from  sale,  is 
entitled  to  a  refund  even  though  his  name  has  not  been  registered  in  the 
office  of  the  superior  holder.  The  status  of  a  darputnidar  does  not  depend 
upon  registration  or  consent  of  the  zamindar. — Khettur  Paid  Singh  v. 
Luckhee   Narain  Mitter,  15  W.  R.,  125. 

S.  69  of  the  Contract  Act  IX  of  1872  provides:— "A  person  who  is 
interested  in  the  payment  of  money  which  another  is  bound  by  law  to  pay, 
and  who  therefore  pays  it,  is  entitled  to  be  reimbursed  by  the  other." 

A  girurdar  of  a  putni  under  cl.  4  is  substantially  in  the  same  position 
as  a  mortgagee  in  possession  under  a  usufructuary  mortgage  ;  a  purchaser 
from  such  a  mortgagor  would  have  cause  of  action  until  the  debt  is  paid 
off. — Boistub  Churn  Bhudro  v.  Tara  Chand  Btnerjee,  11  W.  R.,  357. 


A  mortgagee  of  the  darputni  tenure  is  entitled  to  a  decree  against  the 
darputnidar  for  the  sum  paid  by  him  to  save  the  putni  from  sale.  But 
the  putnidar  or  any  person  who  may  be  liable  to  the  darputnidar  on  the 
sale  cannot  be  liable  to  the  mortgagee  of  the  darputni  who  pays  up  such 
amount. — Ananda  Chandra  Bannerjee  v.  Subal  Chandra  Dey  Fatehdar,  S.  D. 
A.  I).,  1857,  17th  July,  No.  477  of  1856,  p.  1195  ;  referred  to  in  Luckhi- 
narain  Mitter  v.  Khettro  Pal  Singh  Roy,  (187S)  13  B.  L.  R.,  146  (157),  P.  C; 
20  W.  R.,  38  )  ;  24  W.  R.,  407  note. 

Where  a  putnidar  sues  his  darputnidar  for  arrears  of  rent,  and  the 
unregistered  purchaser  from  the  darputnidar  intervenes  and  claims  set  off  of 
the  money  which  he  deposited  and  by  which  he  saved  the  putni  talook 
from  sale  under  this  Regulation,  it  was  held  that  he  was  not  entitled  to 
the  benefit  of  that  set-off ;  because  until  he  established  his  interest  in  the 
property  and  obtained  registration,  his  payment  was  that  of  a  volunteer, 
made  at  his  own  risk. — Luckhinarain  Mitter  v.  Seetanath  Ghose,  (1  Ind.  Jur., 
N.  S.,  317  ;  6  VV.  R,,  Act  X,  Rul.,  8),  referred  to  in  Luckhinarain  Mitter  v. 
Khettro  Pal  Singh  Roy  (13  B.  L.  R.,  146  ;  20  W.  R ,  380  ;  24  W.  R.,  407 
note,  P.  C.)  in  which  it  was  held  that  a  subsequent  suit  lay  against  the 
putnidar  and  the  vendor  of  the  depositor  for  refund  of  the  said  sum  of 
money  with  interest.  In  this  latter  case  their  Lordships  approved  the 
judgment  of  the  High  Court  under  appeal  {Khettur  Paid  Singh  v.  Lukhee 
Narain  Mitter,  15  W.  R.,  125)  wherein  it  was  observed  that  the  status  of 
the  depositor  as  darputnidar  did  not  depend  upon  registration  or  the 
consent  of  the  zamindar  ;  that  the  subordinate  holder  had  an  interest  of 
his  own  to  protect  which  would  be  altogether  sacrificed,  if  he  were  not  able 
to  save  the  superior  tenure  from  the  hammer ;  and  that  after  all,  the 
duties  of  the  subordinate  holder  as  prescribed  in  this  Regulation  are  for- 
malities. 

The  darputnidar  is  entitled  to  set  off  in  a  suit  for  rent  by  the  putnidar 
any  sum  paid  by  him  to  save  the  putni  being  sold  in  execution  of  a  decree 
for  rent  in  respect  of  the  same  putni. — Lalit  Mohun  Shaha  v.  Srinibas  Sen, 
I,  L.  R.,  13  Cal.,  331. 

8 
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14.  First.  Should  the  balance  claimed  by  a  zemindar, 
a  .      .  .    .     ,     ,      on  account  of  the  rent  of  any  under- 

Sale  not  to  be  stayed,  .  J 

except  the  arrear  claim-     tenure,  remain  unpaid  upon    the    day 

ed  be  lodged.  fixed    for  the  gaje    of   the  tenurGj     tjle 

sale  shall  be  made  without  reserve  in  the  manner 
provided  for  in  sections  9  and  10  of  this  regulation  ;  nor 
shall  it  be  stayed  or  postponed  on  any  account,  unless 
the    amount    of  the  demand  be  lodged.      It    shall    how- 

But  action  to  lie  for  ever  be  competent  to  any  party 
its  reversal.  desirous    of  contesting   the    right    of 

the  zemindar  to  make  the  sale,  whether  on  the  ground 
of  there  having  been  no  balance  due,  or  on  any  other 
ground,  to  sue  the  zemindar  for  the  reversal  of  the 
same,  and  upon  establishing  a  sufficient  plea,  to  obtain 
a  decree  with  full  costs  and  damages.  The  purchaser 
shall  be  made  a  party  in  such  suits,  and  upon  decree 
passing  for  reversal  of  the  sale,  the  court  shall  bo 
careful  to  indemnify  him  against  all  loss,  at  the  charge 
of  the  zemindar  or  person  at  whose  suit  the  sale  may 
have  been  made. 

Second.   In  cases  also  in  which  a  talookdar  may  eon- 

Summary  invest^-  test  the  zemindar's  demand  of  any 
tion  may  be  applied  for  arrear,  as  specified  in  the  notice  Ba- 
by defaulter,  vertised,  such  talookdar  shall  be  com- 
petent to  apply  for  summary  investigation,  at  any  time 
within  the  period  of  notice  ;  the  zemindar  shall  then  be 
called  upon  to  furnish  his  eabooleat  and  other  proofs  at 
the  shortest  convenient  notice,  in  order  that  the  award 
may,    if  possible,  be  made  before  the  day  appointed   for 

But  not  to  stay  sale  sale.  Such  award,  if  so  made,  will 
without  deposit.  0f  course  regulate   the   ulterior    pro- 

cess ;  but  if  the  case  be  still  pending,  the  lot  shall  be 
called  up  in  its  turn,  notwithstanding  the  suit  ;  and  if 
the  zemindar  or  his  agent  in  attendance  insist  on  the 
demand,  the  sale  shall  be  made  on  his  responsibility ; 
nor  shall  it  be  stayed,  or  the  summary  suit  be  allowed 
to  proceed,  unless  the  amount  claimed  be  lodged  in  cash 

l  or   in   Government    securities,    or    in 

1903.  ce(     y    Ct    °      [currency]1    notes    (of  the     Bank   of 

9  Repealed  by  Act  i     Bengal)2  by  the   talookdar  contesting 

the  demand;  and  if  such  deposit  be 

not  made,  the  alleged   defaulter   will  have    no  remedy, 
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but  by  a  regular  action  for   damages  and  for  a  reversal 
of  the  sale. 

Payment  to  Collector  by  putnidar  : — 

Payment  into  Collectorate  without  notice  to  the  person  entitled  to 
receive  the  money  is  no  payment  to  that  person.  A  putnidar  cannot  lodge 
money  with  the  Collector  except  under  cl.  2.  It  is  not  competent  to  a 
putnidar  to  bring  money  into  Court  privately  and  secretly  on  an  ex  parte 
application  without  notice  to  plaintiff  either  before  or  after  payment. — Kristo 
Mohun  Shaha  v.  Aftabooddeen  Mahomed,  15  W.  R.,  560;  8  B  L.  R.,  134. 
The  defaulting  putnidar  may  not  pay  rent  on  the  date  of  sale  to  the  Col- 
lector. Payment  to  the  Collector  is  not  sufficient  payment  within  the 
meaning  of  the  several  provisions  of  this  Regulation. — Collector  of  Tipperah 
v.  Goluck  Chunder  Shaha,  S.  D.  A.  D.,  1859,  p.  521  ;  and  Radhakishen 
Chuckerbuttee  v.  Goluck  Chunder  Shah,  S.  D.  A.  D.,  1859,  p.  643. 

Money  lodged—  Who  may  lodge  : — 

Cl.  1  does  not  contemplate  that  any  party  may,  by  depositing  the 
amount  due,  stay  a  sale  of  a  putni,  but  only  a  party  having  a  recognized 
interest  in  such  putni. — Kristo  Jeebun  Bukshee  v.  A.  B.  Mackintosh,  W.  R., 
1864,  p.  53.  A  tender  to  stay  a  sale  must  be  of  the  whole  of  the  zamindar's 
demand  and  without  any  condition  as  to  its  being  kept  in  deposit  by  the 
Collector. — Ram  Churn  Bundopadhya  v.  Dropo  Moyee  Donee,  17  W.  R.,  122. 
"Lodged"  is  used  in  the  sense  in  which  that  word  is  used  in  this  Regula- 
tion, i.e.,  lodged  by  a  talookdar  of  the  second  degree  under  s.  13  or  lodged 
by  a  talookdar  applying  for  a  summary  investigation  under  cl.  2  of  s.  14. — 
Kristo  Mohun  Shaha  v.  Aftabooddeen  Mahomed,  15  W.  R.,  560  ;  8  B.  L.  R., 
134.  Cl.  1  does  not  apply  to  putnidars,  but  to  persons  other  than  the 
actual  defaulters. — Collector  of  Tipperah  v.  Goluck  Chunder  Shah,  S.  D.  A.  D., 
1859,  p.  521  ;  and  Radhakishen  Chuckerbutty  v  Goluck  Chunder  Shah,  S,  D. 
A.  I).,  1859,  p.  643.  The  money  deposited  is  not  the  property  of  the 
zamindar,  and  cannot  be  attached  in  execution  of  a  decree  against  the 
zamindar,  when  the  zemindar's  demand  had  otherwise  been  previously 
satisfied. — Collector  of  2^-Pergunnahs  v.  Sreemunt  Koond,  S.  D.  A.  D.,  1858, 
p.  807.  The  putnidar  cannot  deposit  before  the  day  of  sale  ;  such  deposit, 
if  made,  has  not  the  effect  of  a  payment  to  the  zamindar.— Kristo  Mohun 
Shaha  v.  Aftabooddeen  Mahomed,  15  W.  R.,  560  ;  8  B.  L.  R.,  134.  Collec- 
tor is  bound  to  proceed  with  the  sale  until  the  zamindar's  demand  is  lodged, 
though  such  denial  ill  may  include  cesses,  interest,  and  other  charges. — 
Sreemutty  Dassee  v.  Fitambur  Panda,  24  W.  R,,  1 29.  Under  s.  61  of  the 
Bengal  Tenancy  Act,  1885,  putnidar  may  deposit  rent  due  in  the  Civil  Court 
having  jurisdiction  under  s.  144  of  that  Act.  (Cf.  s.  5  (1)  of  that  Act).  Cf. 
also  the  words  "as  if  .  .  .  received"  in  s.  B2  (2)  of  that  Act  with  the  word 
"  unpaid"  in  s*.  10  and  14  of  this  Regulation  and  with  the  use  of  the  words 
"  pay."  "  paid,'"' and  "  payment"  in  ss.  63  and  64  of  that  Act.  It  seems 
such  deposit  will  not  stop  the  sale  until  paid.  Payment  may  be  made  by 
Rent  Money  Order. 

Effect  of  sale  : — A  putni  sale  is  voidable  only  and  not  void,  and,  moreover, 
it  can  only  be  avoided  by  a  suit  under  the  provisions  of  s.  14.  A  sale  is  good 
and  effectual  until  it  is  reversed  in  a  suit  properly  framed  for  the  purpose 
(Unnoda  Persad  Roy  v.  Erskine,  12  B.  L.  R.,  370,  referred  to  with  approval). 
— Suresh  Chandra  Mukhopadhya  v.  Akkori  Sing,  I.  L.  R.,  20  Cal.,  746. 
See  s.  11,  infra. 

Who  may  sue  : — An  unregistered  shareholder  of  a  putni  is  entitled  to  sue 
to  set  aside  a  putni  sale — Chunder  Per  shad  Roy  v.  Shwoadra  Kumari  Shaheba, 
I.  L.  R.,  12  Cal.,  622  ;  Joykrisna  Mvkhopadhya  v.  Sarfannessa,  I.  L.  R.,  15  Cal., 
345.  Unregistered  putnidars  may  sue  to  set  aside  a  sale.  S.  14  expressly 
gives  the  right  to  sue  to  any  party  desirous   of  doing  so. — Rajnarain  Mitra 
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v.  Ananta  Lai  Mondul,  I.  L.  R.,  19  Cal.,  703  (713).  But  in  Gossain  Mungul 
Doss  v.  Dhunput  Singh  Bahadoor  (25  W.  R.,  152)  it  was  held  that  a 
purchaser  at  a  private  sale  not  having  registered  his  name  in  the  zamindar's 
sherista  was  not  entitled  to  sue  to  pet  aside  a  sale  under  this  Regulation  held 
subsequent  to  his  purchase.  But  this  case  is  virtually  overruled  by  the 
more  recent  cases  uoted  above. 

A  suit  by  a  co-sharer,  in  the  putui  to  set  aside  a  part  of  the  sale  does 
not  lie.  But  suit  lies  to  set  aside  the  whole  sale  even  at  the  instance  of  one 
co-sharer,  making  the  other  co-sharers  parties  to  the  suit.  —  Unnoda  Persad 
Roy  v.  Erskine,  12  B.  L.  R.,  370,  F.  B. 

A  defaulter  cannot  sue  to  set  aside  a  sale  in  which  the  purchase  has 
been  made  in  contravention  of  the  prohibitions  of  s.  9. — Gouree  Komul 
Bhuttacharjee  v.  Raj- Kishen  Nath,  5  W.  R.,  106. 

A  benamdar,  as  such,  is  not  entitled  to  maintain  a  suit  for  recovery 
of  possession  of  immoveable  property,  of  which  he  is  a  mere  benamdar. — 
Mohendra  Nath  Mookerjee  v.  Kali  Proshad  Jahuri  (1902 — I.  L.  R.,  30  Cal., 
265).     In  this  case  all  the  earlier  cases  are  cited  and  discussed. 

Some  of  the  members  of  a  firm  of  French,  Hodges  k  Co.,  were  held 
not  entitled  to  sue  in  their  private  capacity  to  set  aside  a  sale  where  at 
the  date  of  the  sale  the  putnidar  was  the  firm  of  French,  Hodges,  &  Co.— 
Watson  v.  Collector  of'Zilla  Rajshahye,  (1869)  3  B.  L.  R.,  P.  C ,  48. 

A  seputnidar  may  sue  to  set  aside  sale  of  the  entire  putni. — Suresh 
Chandra  Mukhopadhya  v.  Akkori  Sing,  I.  L.  R.,  20  Cal.,  746. 

■  A  defaulting  bidder  at  a  re-sale  of  a  putni  talook  was  held  not  to  have 
acquired  such  an  interest  in  the  talook  as  would  entitle  him  to  bring  a  suit 
to  set  aside  any  subsequent  sale. — Diuarkanath  Dutt  v.  Ramkishen  Ghose, 
&  D.  A.  D.,  29th  March,  1852,  p.  211. 

A  purchaser  under  a  sale  for  arrears  of  rent  is  not  entitled  to  have  the 
purchase  set  aside  on  the  ground  merely  of  an  irregularity  in  sticking  up 
the  preliminary  advertisement,  unless  he  can  show  that  he  has  been  pre- 
judiced thereby — Joynub  Bebee  v.  Ahamed  Jan,  Marsh.,  31  ;  1  Hay,  68. 

Court-fee  payable  on  plaint  : — 

In  a  suit  to  set  aside  a  putni  sale  court-fee  should  be  paid  upon  the 
whole  property. —  Unnoda  Persad  Roy  v.  Erskine,  12  B.  L.  R,,  370,  F.  B. 

'Where  to  sue  : — 

The  suit  should  be  brought  in  such  a  Court  that  the  rights  of  all  the 
parties  interested  in  setting  aside  the  sale  may  be  declared  in  one  suit. — 
Unnoda  Persad  Roy  v.  Erskine  12  B.  L.  R.,  370,  F.  B.  The  provisions  of 
the  Code  of  Civil  Procedure  as  to  jurisdiction  for  suits  for  immoveable  pro- 
perty should  be  followed.  No  special  jurisdiction  for  such  suite  is  created 
under  this  Regulation,  except  as  to  award  of  interest  at  12  p.  c,  indemnity 
and  damages  along  with  the  power  to  set  aside  the  sale. 

.   Limitation  : — 

Art.  12,  Sch.  II  of  the  Limitation  Act  XV  of  1877  provides  ; 

"  To  set  aside  any  of  the   following   sales  : — 

*  *  *  *  *  * 

"  (d)  sale  of  a  putni  taluq  sold   for   current 
arrears  of  rent. 

"Explanation. — In  this  clause   •  putni'   in- 
cludes any  intermediate  tenure  saleable  for 

current  arrears  of  rent.  —  One  year —     When  the  sale  is  con- 

firmed, or  would  other- 
wise have  become  final 
and  conclusive  had  no 
such  suit  been  brought." 
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The  provisions  of  ss.  7,  8,  9  and  18  of  the  Limitation  Act  apply  where  at 
the  date  of  the  sale  the  putnidar  is  under  any  disability — such  as  minority 
or  insanity — or  where  knowledge  of  the  sale  has  been  kept  concealed  by 
fraud  of  the  zamindar. 

Form  of  the  suit  : — 

The  sale  in  its  entirety  should  be  prayed  to  be  set  aside. —  Unnoda 
Per  sad  Roy  v.  Erskine,  12  B.  L.  R ,  370,  F.  B.  Where  inquiry  is  necessary 
to  be  made  an  objection  can  be  taken  only  in  the  first  Court  and  not  in 
appeal.— Macnaghten  v.  Mahabir  Pershad  Singh,  (1882)  L.  R.,  10  I.  A.,  25  ; 
4  P.  C.  J.,  417  ;  I.  L.  R.,  9  CaL,  656. 

A  putni  was  sold  under  this  Regulation  and  purchased  by  the  defend- 
ants A  seputnidar  of  a  portion  of  the  lands  let  out,  in  putni  being  dis- 
possessed by  the  defendants  sued  for  possession  of  the  lands  forming  his 
seputni.  The  zamindar  was  made  a  party  to  the  suit,  but  no  relief  was 
asked  against  him.  Held—  that  notwithstanding  that  the  plaint  questioned 
the  validity  of  the  sale,  the  suit  was  not  one  under  s.  14  of  this  Regula- 
tion, no  relief  being  claimed  against  the  zamindar,  and  that  the  plaintiff's 
only  remedy  was  a  suit  under  s.  14  of  this  Regulation  to  set  aside  the  sale 
of  the  entire  putni. — Suresh   Chandra  Mukhopadhya  v.  Akkori  Sing,  I.  L.  R. 

20  CaL,  746. 

Party  to  such  suit  : — 

In  a  suit  to  set  aside  a  putni  sale  the  zamindar  is  a  necessary  party 
defendant.— Sham  Chund  Bose  v.  Dyal  Chund  Bose,  S.  D.  A.  D.,  1845,  p.  412. 
CI.  1  enacts  that  the  purchaser  shail  be  made  a  party  in  f-uch  a  suit. 

The  zamindar  alone  is  liable  on  any  of  the  grounds  mentioned  in  this 
section;  in  any  suit  to  set  aside  a  sale,  no  want  of  "fairness  and  pub- 
licity" having  been  charged  against  the  Collector,  he  is  not  a  necessary 
party  defendant.  The  Collector  is  liable  only  on  the  grounds  mentioned 
in  s.  10. — Benoderam  Sein  v.  Petumberee  Dabee,  S.  1).  A.  D.,  1858,  p.  93. 

A  co-sharer  putnidar  may  sue  to  set  aside  the  whole  sale  making  the 
other  co-sharers  parties  to  the  suit.—  Unnoda  Persad  Roy  v.  Erskine,  12 
B.  L.  R,,  370,  F.  B. 

Because  a  person  is  the  sole  recorded  tenant  in  the  landlord's  sherista 
he  is  not  therefore  alone  entitled  to  sue  third  parties  for  damages  done*  to 
the  tenure,  if  other  persons  are  also  interested  in  and  have  a  right  to  the 
same. — Iswar  Chunder  Santra  v.  Sutish  CAunder  Giri,  I.  L.  R.,  30  CaL,  207. 

Burden  of  proof  : — 

The  onus  of  proving  due  service  of  notice  is  on  the  zamindar  in  a  suit 
to  set  aside  a  sale. — Doorga  Churn  Surma  Chowdhry  v.  Syud  Najunooddeen, 

21  W.  R.,  397.  So  also  in  the  case  of  the  notice  in  the  Collector's  Kachhari. 
—  Hurro  Doyal  Roy  Chowdhry  v.  Mahomed  Gazi  Chowdhry,  I.  L.  R.,  19 
CaL,  699.  Although  the  onus  of  proving  service  of  notice  lies  upon  the 
zamindar,  it  is  doubtful  if  the  plaintiff  ought  to  give  prima  Jacie  evidence 
of  non-publication  sufficient  to  require  the  zamindar  to  prove  the  affirma- 
tive. But  if  no  evidence  as  to  publication  is  given  on  either  side  the 
plaintiff  will  not  be  entitled  to  a  decree.  The  plaintiff  should  start  his 
case. — Rajnarain  Mitra  v.  Ananta  Lai  Mondul,  I.  L.  R.,  19  CaL,  703  (713). 
The  presumption  ought  not  to  be  lightly  disturbed,  that  the  proceedings  of 
the  Collector  in  conducting  the  sale  had  been  correctly  and  regularly  held. — 
Hurry  Kisto  Roy  v.  Motee  Lull  Nundee,  14  W.  R.,  36.  Service  of  notice 
should  be  strictly  proved  by  the  zamindar.— Sreemutty  Dassee  v.  Pitambur 
Panda,  24  W.  R.,  129. 

Motive  for  the  sale  : — 

It  is  to  be  considered  that  the  zamindar  who  has  sold  and  the  purchaser 
who  has  bought  at  the  Collector's  sale  have  nothing  to  do  with  the  motives 
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under  which  the  taluk  was  originally  taken, — have  nothing  to  do  with 
those  arrangements  which  the  ostensible  owner  of  the  taluk  may  make  ; 
that  the  zamindar  has  granted  a  tenure  of  a  particular  kind,  the  incidents 
of  which  are  well  defined  by  law,  to  a  tenant,  and  that  he  has  a  right  to 
look  to  the  ostensible  tenant,  and  is  not  bound  to  take  notice  of  the 
various  interests  which  may  be  created  otherwise  than  by  an  authorized 
alienation.—  Watson  v.  Collector  of  Zilla  Rajshahye,  (1869)  3  B.  L.  R,  P.  C, 
48  ;  12  W.  R.,  0.  C,  43  ;  13  Moore's  I.  A.,  160. 

When  sale  may  he  set  aside  and  when  not  : — 

S.  8,  cl.  2  requires  that  the  notice  should  be  stuck  up  in  the  Kachhari 
of  the  zamindar,  the  object  being  to  make  known  to  the  holders  of  under- 
tenures  and  raiyats  and  residents  of  the  place  that  the  putni  will  be  sold  if 
the  arrears  be  not  paid  off  within  the  time  specified  ;  if  the  notice  is  not 
stuck  up  in  the  Kachhari,  there  is  such  material  irregularity  in  the  publica- 
tion as  will  avoid  the  sale.  Service  of  notice  on  the  defaulter  himself  or  his 
agent  is  not  sufficient. — Gobind  Lall  Seal  v.  Chandhurry  Maity,  I.  L.  R  ,  9 
Cal.,  172.  (See  also  the  notes  under  s.  8).  Where  there  is.no  evidence,  one 
way  or  the  other,  of  such  publication,  the  sale  ought  to  be  set  aside. — 
Hurro  Doyal  Roy  Choivdhry  v.  Mahomed  Gazi  Choivdhry,  I.  L.  R.,  19  Cal., 
699. 

If  a  putni  is  sold  for  arrears  of  rent  without  the  notice  required  by  this 
Regulation,  the  sale  is  informal  and  can  be  set  aside,  notwithstanding  the 
bond  fides  of  the  purchaser. — Mobarruck  Ali  v.  Ameer  Ab\  21  W .  R.,  252. 

Where  a  zamindar  puts  up  a  putni  for  sale,  knowing  that  the  rent  due 
to  him  has  been  paid  into  Court  by  the  putnidar,  the  sale  is  invalid,  even  if 
the  notice  served  on  the  zamindar  was  illegally  served. —  Tara  Soonduree 
Debia  v.  Radha  Soondur  Roy,  24  W.  R,,  63. 

A  sale  under  this  Regulation  is  not  illegal  by  reason  of  the  fact  that 
some  of  the  recorded  putnidars  were  dead  before  the  proceedings  under  this 
Regulation  were  taken,  for  proceedings  taken  are  not  against  persons  at  all, 
but  against  the  tenure. — Rajndrain  Ultra  v.  Anauta  Lai  Mondid,  I.  L.  R., 
19  Cal.,  703  (713). 

Purchase  benami  by  the  defaulter  is  no  good  ground  for  setting  aside 
the  sale.— Sham  Chvnd  Rose  v.  Dt/al  Chund  Rose,  S.  D.  A.  D.,  1845,  p.  412. 
A  sale  is  not  to  be  set  aside  merely  because  the  putni  has  been  purchased 
benami,  it  stands  good  against  the  zamindar  ;  but  the  purchaser  must  be 
considered  as  tiustee  for  the  owners  at  the  option  of  the  latter,  and  in  that 
case  the  property  in  the  tenure  remains  precisely  as  it  did  before  the  sale. — 
Jotendro  Mohun  Tagore  v.  Debendro  Monee,  2  C.  L.  R.,  419. 

It  is  not  essential  to  the  validity  of  the  sale  that  any  notice  should  be 
given  to  the  defaulters  themselves,  or  that  the  service  of  the  notice  should 
have  been  verified  in  the  manner  directed  in  s.  8,  when  it  is  not  disputed 
that  proper  notice  was  published  in  the  Kachhari  of  the  defaulters  in 
accordance  with  s.  8,  cl.  2. — Jotendro  Mohun  Tagore  v.  Debendro  Monee,  2 
C.  L.  R.,  419. 

The  inadvertent  omission  by  a  zamindar  of  one  of  the  formalities  pres- 
cribed by  s.  8  does  not  render  all  the  proceedings  taken  by  him  inoperative, 
or  constitute  his  act  of  selling  the  tenure  into  an  act  of  trespass.  —R  niee 
Surnomoyee  v.  Shooshee  Mokhee  Burmonia,  11  W.  R.,  P.  C,  5. 

Where  the  notice  required  to  be  served  in  the  mofussil  under  s.  8  gives 
an  erroneous  and  misleading  intimation,  at  least  by  implication,  the  sale 
cannot  stand.  Where  the  notice  is  essentially  defective  the  sale  is  bad  and 
must  be  set  aside  in  a  suit  to  have  it  set  aside. — Ahsonulla  Khan  v.  IJori- 
charn  Mozumdar,  (1892)  L.  R.,  20  I.  A.,  191  ;  I.  L.  R.,  20  Cal.,  86  ;  6  P.  C. 
J.,  252  ;  on  appeal  from  I.  L.  R.,  17  Cal.,  474.  The  Court  cannot  allow 
inquiry  into  any  allegation  that  a  notice   which  is  materially  defective   has 
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been  generally  in  use  for  a  number  of  years,  even  in  ease  of  a  six  months* 
arrear  only  ;  because  no  extent  of  general  use  of  such  a  form  of  notice  can 
enable  parties  to  dispense  with  a  material  and  essential  part  of  it. — 
Macnaghten  v.  Mahabir  Pershad  Singh,  (1882)  L.  R.,  10  I.  A.,  25  ;  4  P.  C.  J., 
417  ;  I.  L.  R.,  9  Cal.,  656. 

Sale  ought  to  be  set  aside  where  there  were  irregularities  in  the  pub- 
lication of  the  petition  and  the  notice  as  noted  under  ss.  8  and  10.  See 
Bejoy  Chand  Mahatap  v.  Atulya  Charan  Bose,  I.  L.  R.,  32  Cal.,  953. 

In  Maharajah  of  Burdwan  v.  Tarasundari  Debi  (1882  —  10  Cowell's  I. 
A.,  19  ;  I.  L.  R.,  9  Cal.,  619  ;  4  P.  C.  J.,  412),  the  sale  was  set  aside  as  the 
doubts  and  difficulties  in  the  case  were  such  that  they  would  not  have 
existed  save  by  the  neglect  of  those  representing  the  zamindar.  In  that 
case  it  was  found  that  it  was  doubtful  if  the  notice  was  in  fact  given  to  the 
peon  for  service,  that  the  peon  did  not  try  to  ascertain  the  real  defaulter  or 
his  agent,  did  not  proceed  to  procure  the  attestation  of  the  defaulter  or  his 
agent  or  witnesses  in  the  prescribed  manner,  did  not  give  history  of 
the  service,  and  that  no  confirmatory  proof  of  circumstances  was  adduced  ; 
moreover  where  it  was  found  that  the  receipt  bore  signature  of  a  dead 
putnidar  and  of  the  agent  of  such  dead  person,  and  the  attesting  witnesses 
did  not  reside  in  the  village  of  which  they  are  stated  in  the  receipt  to  be 
residents  ;  furthermore  where  no  proof  was  adduced  to  show  that  attention 
and  care  for  the  notice  and  the  service  was  taken  and  there  was  no  contem- 
poraneous inquiry,  it  was  held  that  these  circumstances  created  the  doubt 
and  difficulty  which  this  Regulation  intended  to  prevent.  The  sale  was 
therefore  set  aside. — {Sona  Beebee  v.  Lalchand  Chowdhry,  9  W.  II.,  242,  ap- 
proved). 

Where  the  zamindar  neglects  to  observe  a  substantial  portion  of  the 
process  prescribed  by  this  Regulation  there  is  material  irregularity  in  his 
procedure,  and  of  that  irregularity  the  putnidar  is  entitled  to  avail  himself 
as  a  "  sufficient  plea"  within  the  meaning  of  this  Regulation.  There  may 
be  cases  in  which  one,  who  might  otherwise  be  entitled  to  avail  himself  of 
an  irregularity,  has  so  conducted  himself  as  to  have  waived  or  forfeited  his 
right.  The  sale  ought  to  be  set  aside  where  the  notice  to  be  served  in  the 
mofussil  was  stuck  up  at  the  Kachhari  of  the  defaulter  at  a  place  which  is 
not  part  of  the  land  in  arrear  or  to  be  sold  but  at  a  distance  from  any  such 
land. — Maharani  of  Burdwan  v.  Murtunjoy  Singh,  (1887)  14  Cowtll's  I.  A., 
178  ;  I.  L.  R.,  14  Cal.,  365  ;  4  P.  C.  J.,  772.  In' this  case  the  case  of  Gouree 
Loll  Singh  v.  Joodhisteer  ffajrah,  (25  W.  R.,  141  ;  I.  L.  R.,  1  Cal.,  359)  was 
doubted  and  practically  overruled.  That  case  was  also  dissented  from  in 
Bhugwan  Chunder  D  iss  v.  Sudder  Ally  (I.  L.  R.,  4  Cal.,  41  ;  2  C.  L.  R., 
357). 

The  sticking  up  or  publication  in  a  conspicuous  part  of  the  Collector's 
Kachhari  of  a  notice  in  accordance  with  the  provisions  of  cl.  2  is  essential 
to  the  validity  of  a  sale  of  a  putni  tenure  under  this  Regulation. — Rajnarain 
Mitra  v.  Atlanta  Lai  Mondul,  I,  L.  R.,  19  Cal.,  703  (730).  Purchase  by  one 
of  the  Collector's  officers  is  no  ground  for  reversing  the  sale. — Sham  Chund 
Bose  v.  Dyal  Chund  Bose,  S.  D.  A.  D.,  1845,  p.  412. 

In  a  suit  to  set  aside  the  sale  of  a  putni  for  arrears  of  rent  under  this 
Regulation,  on  the  ground  that  proper  notices  were  not  seut,  served  and 
published  under  cl.  2,  the  objection  in  order  to  succeed  must  be  shown  to  be 
an  objection  of  substance  and  not  merely  of  form  ;  although  service  of  the 
notice  should  be  strictly  proved  by  the  zamindar. — Sreemutty  Dassee  v. 
Pitambur  fanda,  24  W.  R.,  129. 

Looking  to  the  terms  of  s.  8  it  is  obvious  that  15  days'  notice  (but  not 
for  shorter  period)  is  to  be  considered  sufficient;  and  without  such  notice  no 
sale  can  be  a  sale  duly  held  under  this  Regulation. — Huronath  Goopto  v, 
Juggunath  Roy  Chowdhry,  11  W.  R.,  87. 
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It  is  imperative  that  the  notices  referred  to  in  cl.  3  of  s.  8  be  published 
previously  to  the  15th  Kartick.  Non-compliance  with  such  direction  is  a 
"  sufficient  plea "  within  the  meaning  of  s.  14  for  reversal  of  a  sale  held 
thereunder.  {Matungee  Churn  Mitter  v.  Moorrary  Mohun  Ghose,  I.  L.  R.,  1 
Cal.,  175  ;  24  W.  R.,  453,  overruled). — Surnomoyi  Debea  v.  Grish  Chunder 
Moitra,  I.  L.  R,  18  Cal.,  363,  F.  B. 

The  sale  of  a  putni  tenure  for  arrears  of  rent  must  take  place  on  a  day 
in  the  Bengalee  month  of  Jeyt.  Where  a  sale  was  advertised  to  take  place 
on  the  5th  Jeyt  1269  which  date  was  erroneonsly  stated  in  the  sale  notice 
to  correspond  with  Saturday  the  17th  May  1862,  whereas  the  5th  Jeyt  was, 
in  fact,  Sunday  the  18th  May,  and  the  sale  took  place  on  Saturday  the  17th 
May,  corresponding  with  the  4th  Jeyt,  the  sale  was  held  to  be  illegal  in 
consequence  of  its  not  having  taken  place  on  the  5th  Jeyt  or  on  any 
subsequent  day  to  which  the  sale  might  have  been  adjourned  after  due 
notice. — Becharam  Mookerjee  v.  Issur  Chunder  Mookerjee,  W.  R.,  1864,  p.  4. 
As  regards  the  date  fixed  for  sale,  and  the  era  to  be  followed,  the  intention 
of  the  Regulation  was  to  lay  down  a  uniform  practice  in  each  locality. 
Uniformity  being  the  essential  requirement,  and  the  particular  date  only  the 
form  for  enforcing  regularity,  a  practice  which  has  been  established  for  a 
course  of  years,  and  which  is  reasonable  and  convenient  in  itself,  is  not 
liable  to  obiection  in  a  mere  point  of  form. — Sreemutty  Dassee  v.  Pitambw 
Panda,  24  W.  R.,  129. 

Inadequacy  of  price  is  no  ground  for  setting  aside  a  sale  regularlv 
held  under  this  Regulation. — Mungazee  Chaprassee  v.  Shibo  Soonduree,  2l 
W.  B„  369. 

Minority  of  the  defaulter  at  the  time  when  the  sale  took  place  is  no 
good  ground  for  reversing  the  putni  sale. — Sham  Chund  Bose  v.  Di/al  Chund 
Bose,  S.  D.  A.  1).,  1845,  p.  412. 

A  putni  sale  is  invalid  if  there  was  no  arrear  of  rent  at  the  date  of 
sale,  whether  notice  of  the  fact  had  been  given  to  the  Collector  or  not  at 
the  time  of  sale. — Shuroop  Chunder  Bhoomick  v.  Rajah  Pertab  Chunder 
Singh,  7  W,  11.,  218  ;  3  R.  C,  and  0.  R.,  148. 

The  sale  having  been  regularly  conducted,  and  the  first  purchaser 
having  failed  to  pay  up  the  purchase-money  within  8  days  of  the  date  of 
sale,  and  the  deposit  having  been  forfeited,  a  second  sale  was  held  ;  but 
the  putnidar  did  not  offer  to  pay  up  the  arrears  up  to  the  date  of  the 
second  sale.  Held—  there  was  no  ground  for  setting  aside  the  sale. — 
Mahammad  Ameer  Chowdhry  v.  Collector  of  Tipper  ah,  S.  D.  A.  D.,  1859, 
p.  809,  No.  79  of  1859. 

Where  there  is  no  tender  before  sale  of  the  amount  of  rent  due,  a  sale 
cannot  be  set  aside  merely  because  some  charges  were  included  which 
might  not  strictly  be  recoverable  under  the  Regulation,  where  the  zamindar 
in  his  petition  clearly  distinguishes  the  amount  due  for  reut  from  such 
charges. — Sreemutty  Dussee  v.  Pitambur  Panda,  24  W.  R.,  129. 

"  Advertise"  a  notice  means  placing  it  in  such  a  position  that  persons 
who  have  to  u-e  that  place  for  their  ordinary  business  may  see  it. — Raj- 
narain  Mitra  v.  Ananta  Lai  Mondul,  I.  L.  R.,  19  Cal.,  703. 

W'hero  a  sale  of  the  putni  took  place  after  deposit  of  the  demand  with 
the  Collec'or  by  one  of  the  putnidars,  in  a  suit  to  set  aside  that  sale  it 
was  held  that  there  is  nothing  in  this  Regulation  which  empowers  a  putni- 
dar to  make  a  deposit  either  in  the  Judge's  Court  or  in  the  Collectorate 
before  the  day  of  sale,  or  which  gives  to  such  payment,  if  made,  the  effect 
of  a  payment  to  the  zamindar  or  bis  agent,  and  that  plaintiffs  had  no 
ground  to  ask  relief  on  any  principle  of  equity.—  Kristo  Mohun  Sh<iha  v. 
Aftabooddeen  Mahomed}  15  W.  R.,  560. 
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A  zamindar  has  a  perfect  right  to  bring  a  tenure  to  sale  for  arrears  of 
rent  without  regard  to  the  rights  of  the  new  tenant,  while  he  is  yet 
unregistered. — Nobeen  Kishen  Mookeriee  v.  Shib  Per  shad  Pattuck,  9  W.  R., 
161. 

A  payment  of  revenue  to  the  Collectorate  by  a  putnidar,  in  order  to 
save  the  estate  (Touzi)  from  sale,  when  the  zamindar's  payment  was  credited 
by  the  Collector  not  as  revenue  but  as  a  deposit,  and  a  receipt  granted  to 
the  zamindar  accordingly,  was  held  to  be  a  sufficient  payment  of  the  putni 
rent  to  the  zemindar.— Jotender  Mohun  Tagore  v.  Kishen  Monee  Dabee, 
W.  R.,  1864  (Act  X),  p.  10  ;  2  R.  J.,  P.  J.,  77. ' 

There  is  no  authority  for  saying  that  the  sale  of  a  putni  talook  must 
be  set  aside,  because  breach  of  form  has  taken  place  unless  substantial 
injury  has  resulted. — Hurry  Kisto  Roy  v.  Motee  Lall  Nundee,  14  W.  R.,  36. 

Where  A  and  B  sued  to  set  aside  a  putni  sale,  and  it  was  found  that  A 
purchased  the  putni  in  the  benam  of  another,  the  certified  purchaser,  but 
B  had  nothiug  to  do  with  the  purchase,  the  circumstances  proved  warrant- 
ing the  sale  being  set  aside,  the  sale  was  set  aside  only  to  the  extent  of  B's 
interest  in  the  putni. — R>ijnar  tin  Mitra  v.  Ananta  Lai  Mondul,  I.  L.  R.,  19 
Cal.,  703. 

Where  the  notice  was  in  fact  served  in  the  mofussil  defect  in  the  receipt 
would  not  be  fatal  to  the  sale. — lb. 

Irregular  sezawul  before  the  sale  does  not  vitiate  the  sale.  Sale  may 
take  place  for  the  balance  due  after  deducting  the  collections  made  by 
sezawul.  —Ram  Churn  Bundopadhya  v.  Dropo  Moyee  Dossee,  17  W.  R.,  122. 

Fraud  : — 

If  a  sale  is  brought  about  fraudulently  that  must  be  a  sale  brought 
about  by  abusing  the  powers  of  the  Court ;  and  such  a  sale  is  invalid. — 
Hungsha  Majillya  v.  Tin^owri  Das  Karnvikar,  8  C.  W.  N.,  230  Where  the 
auction-purchaser  is  a  party  to  the  fraud  the  sale  ought  to  be  set  aside — 
Mothura  Mohun  Ghose  Mondul  v.  Akhoy  Kumar  Mitter,  I.-  L.  R.,  15  Cal., 
557  (563).  Combination  amongst  bidders  is  not  necessarily  fraudulent. — 
Doorga  Singh  v.  Sheo  Pershad  Singh,  I.  L.  R.,  16  Cal.,  194  (199)  ;  Oobind 
Chundra  Ganqopadhya  v.  Sherajunnis*a  Bibi,  13  C.  L.  R.,  1.  It  can  only 
be  on  the  ground  that  a  sale  is  carried  out  in  respect  of  arrears  not  really 
due,  that  fraud  and  collusion  can  be  imputed. — Ram  Chum  Bundopadhya 
v.  Dropo  Moyee  Dossee,  17  W.  R.,  122. 

Thjere  is  a  material  difference  between  mere  non-service  or  absence  of 
due  service,  which  is  the  result  of  mistake  or  inadvertence  and  the 
suppression  of  service,  and  the  causing  of  a  false  return  of  service  which 
must  be  the  result  of  deliberate  design. — Abdul  Mazumdar  v.  Mahomed Gazi 
Chowdhry,  I.  L.  R.,  21  Cal.,  605. 

Indemnity  to  purchaser  : — 

Where  deposit  is  made  by  an  auction-purchaser  after  reversal  of  the 
sale  but  when  appeal  is  pending  to  prevent  another  sale  of  the  putni,  he  is 
entitled  to  refund  of  it  from  the  putnidars  in  possession,  the  persons  in 
possession  under  s.  501  of  the  Code  of  Civil  Procedure  as  well  as  from  the 
persons  interested  in  the  setting  aside  of  the  sale.  Such  depositor,  if  party 
to  the  suit  to  have  the  sale  set  aside,  may  even  in  that  appeal  draw  the 
attention  of  the  Appellate  Court  to  the  matter  of  his  said  deposit,  and  the 
Court  may  under  this  section  make  an  order  re-imbursing  him  against 
this  payment,  or  for  any  other  loss  he  may  have  sustained.  But  this  pro- 
vision as  to  indemnification  does  not  deprive  the  depositor  of  his  right  to 
maintain  a  subsequent  separate  suit  for  refund  under  s.  69  of  the  Contract 
Act.—  Radhi  Madhub  Samonta  v.  Sasti  Ram  Sen,  (1899—1.  L.  R.,  26  Cal., 
826).    See  also— Dakhina  Mohan  Roy  v.  Saroda  Mohan  Roy  (1893—1.  L.  R., 
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21  Cal.,  142)  and  Bindubashini  Dassi  v.  Harendra  Lai  Roy  (1897 — I.   L.   R, 
25  Cal.,  305). 

The  decree  of  a  Court  reversing  a  putni-sale  on  the  ground  of  non- 
service  of  due  legal  notice,  should  make  allusion  to  the  return  of  the 
purchase-money,  and  also  decide  whether  the  purchaser  is  entitled  to  ob- 
tain further  damages  and  costs  from  the  zamindar  who  had  caused  the  sale. 
— Abdoollah  v.  Oomed  Ali,  6  W.  R ,  321.  The  sale  having  been  reversed  the 
purchaser  was  held  entitled  to  refund  of  his  purchase-money  and  to  recover 
his  costs  from  the  zemindar. — Bykunt  Nath  Singh  v.  Maharajah  Dheraj 
Mahtab  Chund  Bahadoor,  17  W.  R,  447.  The  purchase  having  been  made 
bond  fide,  it  was  ordered  that  possession  should  be  restored  only  on  a 
refund  of  the  purchase-money,  the  appellants  or  those  under  whom  they 
claimed  having  benefited  by  it,  inasmuch  as  it  went  in  payment  of  their 
judgment  debts.— Mohun  Loll  Mitter  v.  Choolun  Singh,  1  R.  C,  &  C.  R,  300. 

On  a  sale  being  set  aside  the  purchaser  can  require  the  Court  to  compel 
the  zamindar  to  indemnify  him  on  account  of  all  payments  of  rent 
which  he  may  have  made  ;  and  if  he  does  not  do  so,  he  cannot  set  up  his 
loss  in  answer  to  a  liability  which  he  has  incurred.  Where  a  sum  of  money 
becomes  due  and  payable  at  a  specified  time,  the  Court  may  award  interest, 
in  the  shape  of  damages,  for  such  period  thereafter  as  the  money  remains 
unpaid. — Tara  Chund  Biswas  v.  Nafar  Ali  Biswas,  1  C.  L.  R,  236.  See 
also  1  Shome,  99. 

Where  the  sale  is  set  aside,  the  purchaser  is  not  indemnified  if  he 
simply  gets  back  his  purchase-money  without  any  interest  ;  he  is  clearly 
entitled  to  interest  on  his  purchase-money  at  6  per  cent,  per  annum. — 
Bejoy  Chand  Mahatab  v.  Amrita  Lai  Mukerjee,  I.  L.  R,  27  Cal.,  308. 

In  a  suit  to  set  aside  the  sale  of  a  putni  tenure  where  the  purchaser 
is  made  a  co-defendant,  and  it  is  decreed  that  the  purchaser  may  recover 
the  purchase-money  from  the  zamindar  defendant ;  the  purchaser  may  pro- 
ceed in  execution  without  a  fresh  suit.  If  the  purchase-money  is  in  deposit 
in  the  Collectorate,  and  the  zamindar  judgment-debtor  fails  to  assist  the 
judgment-creditor  in  recovering  his  dues,  he  is  liable  for  interest  on  the 
entire  sum. — Preolall  Qossain  v.  Oyan  Turunginee  Dossia,  13  W.  R,  161. 

If  sale  is  set  aside  purchaser  is  entitled  to  receive  back  from  the 
zamindar  the  amount  of  the  purchase-money  with  interest  at  6  per  cent, 
per  annum  from  the  date  of  sale  up  to  date  of  repayment. — Mobaruck  Ali  v. 
Ameer  Ali,  21  W.  R,  252.  See  Roop  Chxnnessa  Bibi  v.  Bejoychand  Mahatap, 
3  C.  L.  J.,  288. 

If  the  sale  is  set  aside  and  compensation  awarded  to  the  purchaser  as 
against  the  zamindar,  the  purchaser  may  recover  the  amount  in  execution. 
If  the  amount  of  purchase-money  is  in  deposit,  it  is  not  the  business  of  the 
purchaser  to  apply  to  the  Collectorate  for  that  sum,  as  any  application  he 
may  make  will  probably  be  unsuccessful  without  an  order  of  the  Civil 
Court.  The  zamindar  ought  in  such  a  case  either  to  make  cash  payment, 
or  if  the  money  is  in  deposit  at  the  Collectorate  and  available  for  the  pur- 
pose of  paying  the  purchaser,  to  move  the  Court  to  send  for  that  money, 
or  otherwise  to  assist  the  purchaser  in  recovering  his  just  dues.  He  is  liable 
to  pay  interest  on  the  whole  amount  decreed. — Preolall  Qossain  v.  Oyan 
Turunginee  Dossia,  13  W.  R,  161. 

Appeal : — 

There  is  nothing  in  any  law  which  allows  appeal  to  the  Commissioner 
or  the  Board  of  Revenue  on  sale  of  a  putni  under  this  Regulation,  nor  from 
an  order  of  the  Collector  in  the  summary  inquiry  as  provided  in  this 
section.     Appeal  lies  against  decree  in  a  regular  suit  brought  under  s.  14. 

Objection  as  to  the  form  of  the  notice  may  be  taken  even  in  appeal, 
though    not  taken  in  the  first  Court  in  the  suit  to  set  aside  the  putni  sale. 
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An  objection  which  is  fatal  to  the  whole  proceedings  may  be  allowed  to  be 
taken  in  appeal.  But  where  inquiry  is  necessary  to  be  made,  an  objection 
can  be  taken  only  in  the  first  Court  and  not  in  appeal. — Macnaughten  v. 
Mahabir  Pershad  Singh,  L.  R.,  10  I.  A.,  25  ;  4  P.  C.  J.,  417  ;  I.  L.  R.,  9 
Cal.,  656.  "Where  in  such  suit  the  Lower  Appellate  Court  refused  to  make 
an  order  as  to  refund  of  purchase-money,  the  High  Court  in  special  appeal 
declared  the  purchaser  to  be  entitled  to  a  refund  with  interest. — Mobaruck 
All  v.  Ameer  Alt,  21  W.  R.,  252. 

Effect  of  sale  being  set  aside  : — 

A  zamindar  granted  a  putni  to  A,  who  granted  a  darputni  to  B.  The 
putni  was  sold  for  arrears  of  rent  to  C,  who  cancelled  B's  darputni  and 
granted  a  darputni  to  D.  Meantime  the  sale  was  set  aside,  and  thereupon 
B  sued  D  alone  for  mesne  profits.  D  was  made  liable  for  the  actual  amount 
collected  by  him,  less  the  rent  paid  by  him  to  C,  and  the  collection  charges. 
— Nuffur  Ali  Biswas  v.  Rameshar  Bhumick,  3  C.  L.  R.,  28. 

The  sale  of  a  putni  under  this  Regulation  having  been  reversed  at  the 
suit  of  one  of  the  sharers,  it  is  not  necessary  for  another  sharer  to  sue  for 
the  reversal  of  the  same  sale  ;  but  he  or  those  who  claim  under  him  are 
entitled  to  mesne  profits  for  the  time  being  when  he  was  out  of  possession 
by  the  action  of  the  sale  in  question.— Tarinee  Prosad  Ghose  v.  Banee 
Madhub  Panday,  2  W.  R.,  248. 

A  purchased  a  putni  tenure  at  a  sale  held  under  this  Regulation  and 
gave  a  darputni  of  the  tenure  to  B.  B  thereupon  paid  to  A  certain  sums  of 
money  as  rent  due  from  him  as  darputnidar  to  the  putnidar.  The  sale  was 
at  last  set  aside  at  the  instance  of  the  former  putnidar  and  the  darputnidar 
was  restored  to  possession.  Held,  that  B  was  entitled  to  recover  from  A 
the  sums  he  had  paid  him  as  rent  with  interest  in  the  shape  of  damages, 
notwithstanding  A  might  have  paid  rent  to  the  zamindar  for  the  same 
period. — Tarachund  Biswas  v.  Nafar  Ali  Biswas,  1  Shome,  99.  See  also  1 
C.  L.  R.,  236. 

The  purchaser  of  a  putni  at  a  sale  under  this  Regulation  granted  a 
darputni  and  received  a  bonus.  The  sale  being  set  aside,  he  was  compelled 
to  refund  the  bonus  he  thus  received. — Tarachand  Biswas  v.  Ram  Oobind 
Chowdhry,  I.  L.  R.,  4  Cal.,  778. 

Where  the  zamindar  receives  back  his  zamindari  the  putnidar  acknow- 
ledged by  the  zamindar  is  entitled  to  his  putni  tenure. — Sarodasoondaree  Dassee 
v.  Robert  Molloy,  S.  D.  A.  D.,  1858,  p.  1598. 

Plaintiff  whose   chahar  putni  had    been   avoided  along  with  the  inter- 
mediate tenures  by  the  sale  of  the  putni  under  this  Regulation  in  order  not  to 
lose  possession  of  the  land  took  a  new  darputni  from  the  purchaser  at  such 
sale  of  the  putni.     Thereupon  L  in  execution    of  a   mortgage  decree   which 
it  held  against  him,   sold   his  darputni,   and   the  defendant  became  the 
purchaser.     Subsequently  the  putni  sale  was  set  aside  and  the  chahar  putni 
was   restored   to   plaintiff,  who  thereupon  sued  the  defendant  for  possession 
1  as  chahar  putnidar.     Held,  that  the  plaintiff  was  absolutely  entitled  to   pos- 
;  session,  the  chahar  putni  was  never  sold  to  defendant,  and   the  payment   of 
i  the  purchase-money  by  defendant  was  a  mere  voluntary  payment,  which 
plaintiff  was  in  no  way  bound  to  recognize.     {Ram    Tuhul  Singh  v.   Biset- 
war  Lall  Sahoo,   L.    R.,  2   I.  A.,   131,  referred  to). — Sreenarain  Bagchee  v. 
\  Smith,  4  C.  L.  R.,  148  ;  I.  L.  R.,  4  Cal.,  807. 

A  portion  of  the  balance  of  sale  proceeds  was  withdrawn  by  a  mortgage 
decree-holder  of  the  defaulter.  Subsequently  the  sale  was  set  aside  at  the 
suit  of  the  defaulter.  Thereupon  the  zamindar  had  to  refund  the  purchase- 
money  to  the  auction- purchaser.  The  zamindar  then  sued  the  defaulter 
j  for  refund  of  what  was  withdrawn  by  his  mortgagee.  It  was  held  that  he 
was  not  liable  to  pay.  It  is  not  in  every  case  in  which  a  man  has  benefited 
by  the  money  of  another,   that  an  obligation  to  repay  that   money  arises 
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To  support  such  a  suit  there  must  be  an  obligation,  express  or  implied,  to 
repay.  There  is  no  such  obligation  in  the  case  of  a  voluntary  payment 
and  still  less  when  money  has  been  paid  against  the  will  of  the  party  for 
whose  use  it  is  supposed  to  have  been  paid,  (Ram  Tuhul  Singh  v.  Bisseswar 
Ball  Sakoo,  15  B.  L.  R,  28;  L.  R.,  2  I.  A.,  131,  143,  followed).— Roop 
Channessa  Bibiv.  Bejoychand  Mahatap,  3  C.  L.  J.,  288. 

Summary  investigation  :— 

It  is  not  imperative  on  the  putnidar  to  demand  a  summary  inquiry. — 
Shuroop  Chunder  Bhoomick  v.  Rajah  Pertab  Chunder  Singh,  7  W.  R.,  218  ; 
3  R.  C.  and  C.  R.,  148. 

No  rule  is  laid  down  as  to  how  the  investigation  is  to  be  made,  whether 
or  how  evidence  is  to  be  recorded,  and  whether  or  how  record  of  the 
investigation  is  to  be  prepared.  The  zamindar  shall  be  called  upon  to 
produce  kabuleut  and  other  proofs  as  directed  in  the  2nd  clause.  This 
indicates  the  obligation  to  record  the  proofs  to  be  adduced  and  that  can 
only  be  done  according  to  law,  for  the  time  being,  as  to  admissibility  of 
evidence  in  a  judicial  proceeding ;  for  such  investigation  is  styled  as 
"  summary  suit "  later  on . 

The  Collector  allowed  objection  to  a  part  of  the  money  sought  to  be 
recovered  as  rent  on  the  ground  that  it  was  not  part  of  the  putni  rent.  This 
was  held  good. — Maharaja  Bahadur  Sir  Jotindra  Mohun  Tagore  v.  Bibi 
Jarao  Kumari,  10  C.  W.  N.,  201,  P.  C. 

Suit  for  arrears  of  rent. — See  notes  under  s.  17. 

15.     First.  So   soon  as  the   entire   amount  of  the 
Rules  for  purchasers     purchase-money      shall     have     been 
obtaining  possession.  paid    in    by    the    purchaser,    at    any 

sale  made  under  this  regulation,  such  purchaser  shall 
receive  from  the  officers  conducting  the  sale,  a  certi- 
ficate of  such  payment.     The  purchaser  shall  then  'pro- 

zcmindar  to  give     ceed    with  the  certificate  in    question 
transfer  on  security  be-     to  procure    a  transfer  to  his  name    in 

ingfurnished,  if  required.       tfae     cutcherree    Q{  the    zemindary    and 

upon  furnishing  security,  if  required,  to  the  extent  of 
half  the  jumma  or  annual  rent,  he  shall  receive  the 
usual  iimiddastuk,  or  order  for  possession,  together  with 
the  notice  to  the  ryots  and  others  to  attend  and  pay 
their  rents  henceforward  to  him.  The  zemindar  shall 
also  be  bound  to  furnish  access  to  any  papers  connected 
with  the  tenure  purchased,  that  may  be  forthcoming  in 
his  cutcherree  ;  and  should  he  in  any  manner  delay  the 
transfer  in  his  office,  or  refuse  to  give  the  orders  for  posses- 
sion, notwithstanding  that  good  and  substantial  security 
shall  have  been  furnished,  or  tendered,  on  requisition, 
Remedy  in  case  of  de-  the  new  purchaser  shall  be  entitled  to 
lay-  aPPty  direct  to  the  court,  and  he  shall 

receive  the  orders  for  possession,  and  shall  be  put  in  pos- 
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session  of  the  lands  by  means  of  the  nazir,  in  the  same 
manner  as  possession  is  obtained  under  a  decree  of  court: 
provided  however,  that  if  the  delay 
be  on  account  of  the  zemindar  s  con- 
testing the  sufficiency  of  the  security  tendered,  the  rule 
contained  in  Section  6  of  this  regulation  shall  be  observed. 

Second.  When  the  new  purchaser  shall  proceed  to 
take   possession    of  the    lands   of  his 

in  case  o  oppos  purchase,  if  the   late  incumbent  him- 

self, or  the  holders  of  tenures  or  assignments  derived  from 
the  late  incumbent,  and  intermediate  between-  him 
and  the  actual  cultivators,  shall  attempt  to*offer  opposi- 
tion, or  to  interfere  with  the  collections  of  the  new 
purchaser,  from  the  lands  composing  his  purchase,  the 
latter  shall  be  at  liberty  to  apply  immediately  to  the 
civil  court,    for  the  aid  of  the  public  officers    in    obtain: 

Proclamation  to  issue  ing  possession  of  his  just  rights, 
from  court.  A     proclamation     shall    then    issue, 

under  the  seal  of  the  court  and  signature  of  the  judge, 
declaring,  that  the  new  incumbent  having,  by  purchase 
at  a  sale  for  arrears  of  rent  due  to  the  zemindar, 
acquired  the  entire  rights  and  privileges  attaching  to 
the  tenure  of  the  late  talookdar,  in  the  estate  in  which 
it  was  originally  derived  by  him  from  the  zemindar, 
he  alone  will  be  recognized  as  entitled  to  make  the 
zemindaree  collections  in  the  mofussil,  and  no  payments 
made  to  any  other  individual  will  on  any  account  be 
credited  to  the  ryots  or  others  in  any  (Summary)*  suit, 
for  rent  (brought   under  the  provisions  of  Section.   XV, 

♦Repealed  by  s.  i  of  Regulation  VII  1799,  or  in  any  ap~ 
Act  xvi  of  1874.  plication  to  stay  process  by  distraint, 

under  the  rules  of  Regulation  V.  1812)*,  or  on  any  other 
occasion  whatever,  when  the  same  may  be  pleaded. 

Third.  Should  the  late  incumbent,  or  his  late  under- 
in  case  of  further  op-     tenants,  continue  to  oppose  the  entry 
position,  of  the  new  purchaser,    notwithstand- 

ing the  issuing  of  such  a  proclamation,  or  should  there 
be  reason  to  apprehend  a  breach  of  the  peace  on  the 
part  of  any  one,  the  aid  of  the  police  officers,  and  of  all 
Police  and  ail  public  other  public  officers  who  may  be  at 
officers  to  aid.  hand,  and  capable  of  affording  assist- 
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ance,  shall  be  given  to  the  new  purchaser,  on  his 
presenting  a  written  application  for  the  same  ;  and  in 
the  event  of  any  affray  or  breach  of  the  peace  occurr- 
ing, the  entire  responsibility  shall  rest  with  the  party 
opposing  the  lawful  attempt  of  the  purchaser  to  assume 
his  rights. 

This  section  was  extended  to  other  sales  for  rent  by  Reg.  I  of  1820. 

Officers  conducting  the  sale — see  notes  under  s.  8. 

Certificate  of  such  payment — no  separate  sale-certificate  or  deed  of 
assignment  is  contemplated  (see  Bhuban  v.  Oirisk,  unreported  and  cited 
at  p.  152  of  Mitra's  Tagore  Law  Lectures,  1895). 

A  certificate  of  payment  granted  under  the  provisions  of  Reg.  V11I 
of  1819,  s.  15,  cl.  1,  or  any  paper  purporting  to  be  evidence  of  a  sale  under 
the  same  Regulation  is  not  necessary  to  be  registered,  and  is  admissible  in 
evidence  without  being  registered.—  A bdool  Aziz  Biswas  v.  Radha  Kanto 
Kobiraj,  I.  L.  R.,  5  Cal.,  226. 

To  procure  a  transfer — it  is  the  duty  of  the  purchaser  to  apply  to  the 
zamindar  orally  or  in  writing  to  have  his  name  registered  as  the  putnidar. 

.     Transfer  of  name  and  security — see  ss.  6  and  7. 

Umuldustuk—  commonly  known  as  dmalndmdh  or  order  for  possession. 
For  draft  form,  see  Appendix. 

Entitled  to  apply  direct  to  the  Court — no  suit  is  contemplated  ;  but 
right  to  sue  is  not  taken  away  ;  this  provision  gives  a  summary  means  to 
get  possession  if  the  zamindar  delays,  neglects  or  refuses.  The  applica- 
tion is  to  be  made  to  the  Collector  (see  s.  3  of  Act  VIII,  B.  C,  of  1865) 
unless  sufficiency  of  the  security  tendered  is  contested  by  the  zamindar,  in 
which  case  s.  6  will  apply  and  the  application  will  lie  to  the  District  Judge 
uuder  s.  6. 

Access  to  any  papers — relating  to  the  putni  in  the  possession  of  the 
zamindar.  This  Regulation  confers  no  right  to  the  collection  papers  or 
other  documents  relating  to  the  putni  in  the  possession  of  the  defaulter  or 
his  agent  or  any  other  person. 

Put  in  possession  of  the  lands— as  to  lands,  see  no^es  under  s.  3.  As 
cl.  2  says  that  the  purchaser  acquires  the  entire  rights  and  privileges  attach- 
ing to  the  tenure  in  the  estate  in  which  it  was  originally  created  ;  such 
rights  and  privileges  as  were  attached  to  the  putni  at  its  creation  are  to  be 
governed  by  contract,  or  custom,  if  any.  The  purchaser  is  entitled  to  obtain 
possession  of  whatever  was  included  in  the  original  document,  by  which 
the  putni  was  constituted. — Rajah  Mutab  Chunder  of  Burdwan  v.  Lall 
Mohun  Banerjee,  S.  D.  A.  I).,  1847,  p.  168.  Followed  in  Muharajah 
Muhtab  Chunder  Bahadur  v.  Ram  Mohun  Banerjee,  S.  D.  A.  D.,  1848,  p.  506. 
Possession  of  the  lands — when  the  putni  taluk  was  created  about  the 
time  of  the  Permanent  Settlement,  in  ascertaining  the  lands  of  the  putni 
Thdk  and  Survey  maps  may  be  looked  to.  They  are  valuable  evidence  of 
the  state  of  things  at  the  time  they  were  made,  but  are  not  conclusive  and 
may  be  shown  to  be  wrong.  They  may  not  prove  satisfactorily  what 
lands  were  included  in  the  Permanent  Settlement  [see  Jagadindra  Nath 
Roy  v.  Secretary  of  State  for  India,  (1902)  I.  L.  R,,  30  Cal.,  291,  P.  C.]. 
The  value  of  these  maps  is  matter  for  consideration  where  the  putni  was 
created  in  respect  of  a  Towji  or  estate,  or  Mauja  or  Kisamat  or  of  any  share 
therein  (Pruhlad  Sen  v.  Budhu  Sing,  2  B.  L.  R.,  P.  C,  111  ;  12  W.  R,  P.  C, 
6).  Chittas  are  not  evidence  of  title  [Sudukhina  Chaudrain  v.  Raj  Mohan 
Bose  (3  B.  L.  R.,  A.  C,  377) ;  Ekowri  Sing  v.  Hiralal  Seal  (11  W.  R.,  P.  C, 
2  ;  2  B.  L.  R.,  P.  C,  4;  12  Moore's  I.  A.,  136)]. 
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Late  talookdar — these  words  must  be  given  a  wide  interpretation  so  as 
to  include  his  predecessors  being  representatives  or  assigns  of  the  original 
putnidar. —  Gopendro  Chunder  Mitter  v.  Mokaddam  Hossein,  (1894)  I.  L.  R., 
21  Cal.,  702  (719). 

Apply Civil  Court — s.  3  of  Act  VIII,  B.  C,   of    1865  contemplates 

that  the  Collector  is  to  perform  all  acts  connected  with  the  sale  of  under- 
tenures  which  by  Regs.  VIII  of  1819  and  I  of  1820  a  Judge  is  required  to 
perform.  But  by  s.  3  of  this  Regulation  a  putni  taluk  is  a  tenure  and  not 
an  under- tenure.  It  seems  issuing  of  a  proclamation  under  s.  15  of  this 
Regulation,  is  not  an  act  to  be  performed  in  connection  with  the  sale  of  the 
putni  taluk. 

Incumbrances— See  s.  11— When  the  Collector's  certificate  shows  that 
the  purchaser  at  a  sale  under  this  Regulation  took  whatever  interest  the 
defaulter  had  in  the  tenure  he  cannot  avoid  an  incumbrancer  created  by  the 
defaulter. — Rusheek  Chunder  Neyogee  v.  Puddo  Soonduree,  S.  D.  A.  D., 
1845,  p.  251  ;  see  also  Rusheek  Chunder  Neyogee  v.  Hur  Moheenee,  S.  D. 
A.  D.,  1845,  p.  253.  S.  15,  however,  authorises  the  Collector,  holding  the  sale, 
to  grant  a  certificate  of  the  payment  of  the  entire  purchase  money.  It  does 
not  authorise  him  to  state  the  title  of  the  purchaser.  In  Nazir  Mahomed 
Sirkar  v.  Girish  Chunder  Choivdhuri,  2  C.  W.  N.,  251,  it  was  held  that 
where  the  sale  of  a  tenure  for  its  own  arrears  was  held  under  the  Rent  Act, 
1869,  the  mere  insertion  in  the  sale-certificate  of  a  statement  that  the  sale 
was  of  the  rights  and  interests  of  the  judgment-debtor  would  not  have  the 
effect  of  limiting  the  sale  to  such  rights  and  interests  and  not  extending  to 
the  tenure  itself.  By  analogy  this  principle  may  be  followed  in  case  of  a  sale 
under  this  Regulation,  where  the  Collector  grants  a  certificate  to  the  auction- 
purchaser. 

Aid  of  the  police  o fleers  &c— may  be  given  on  purchaser's  written 
application  for  such  aid.  Such  application  is  to  be  made  to  the  public 
officer  whose  aid  is  required.  Such  aid  may  be  given  only  after  issue  of  the 
proclamation  under  the  seal  of  the  Court  as  mentioned  in  cl.  2.  The  public 
officer  shall  be  bound  to  give  his  aid  to  enable  the  purchaser  to  obtain 
possession  of  the  lands  of  the  putni  purchased  by  him,  provided  the  above 
conditions  are  fulfilled  and  he  is  capable  of  affording  assistance,  is  at  hand, 
and  provided  also  that  there  is  apprehension  of  a  breach  of  the  peace  in 
attempting  to  take  possession  of  the  lands. 

Burden  of  proof— in  case  of  breach  of  peace  in  taking  possession  by  the 
purchaser  is  on  the  oppositionists,  provided  the  purchaser  does  not  attempt 
to  take  possession  of  anything  but  lands  of  the  putni ;  as  the  case-law  is 
that  incumbrances  are  not  void  but  voidable  (see  s.  11)  ;  provided  also  that 
the  purchaser  does  not  attempt  to  get  rid  of  incumbrances  by  force.  His 
remedy  against  incumbrancers  is  by  a  regular  suit.  The  attempt  to 
assume  rights  of  the  purchaser  of  the  putni  must  be  lawful.  The  rights  of 
the  purchaser  are  described  in  s.  11  and  in  cl.  2  of  this  section. 

Suit  for  possession  : — 

The  purchaser's  cause  of  action  arises  from  the  date  of  sale.  The 
purchaser  cannot  recover  possession  with  damages,  without  previous  notice 
or  demand  of  possession.—  Brojo  Soondur  Mitter  v.  Futick  Chunder  Roy,  17 
W.  R ,  407. 

An  unregistered  defaulter  who  purchases  a  putni  at  a  sale  under  this 
Regulation  cannot  succeed  in  a  suit  for  possession  on  such  purchase  in 
contravention  of  the  provisions  of  s.  9. — Doorgamoni  Gupta  v.  Gobind 
Chunder  Sein,  S.  D.  A.  D.,  14th  June,  1862,  No.  2  of  1859.  The  provisions 
of  s.  15  do  not  prohibit  a  suit  for  possession  by  the  purchaser. 

Refund  of  purchnse-money. — A  zamindar  who  puts  up  for  sale  a  putni 
guarantees  to  the  purchaser  that  there  are  some  lands  appertaining  to  the 
putni  ;  if  there  are  no  such  lands  the  purchaser  is  entitled  to  a  refund  of 
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his  purchase-money. — Khelut  Chunder  Ghose  v.  Kishen  Gobind  Deb,  16  W. 
K,  128. 

Account  by  zamindar. — The  purchaser  having  failed  to  furnish  proper 
security  was  not  admitted  to  possession  and  his  suit  for  possession  was 
dismissed.  Subsequently,  he  received  possession  through  the  Collector,  and 
sued  the  zamindar  for  an  account  of  the  profits  during  khas  possession. 
Held — that  he  was  entitled  to  an  account,  and  that  the  adverse  decision  in 
the  suit  for  possession  with  wasilat  was  in  the  nature  of  a  non-suit  and  did 
not  amount  to  an  estoppel. — Barbara  J.  Renny  v.  Radhachurn  Roy,  1  Hav, 
384. 

Security.— The  acceptance  by  a  Collector  of  security  offered  by  a  putnidar, 
purchaser  at  a  public  sale,  is  sufficient  under  s.  15.  Hazirzaminee  and  a 
Kabooleut  in  addition  not  being  necessary. — Mangobind  Biswas  v.  Joykishen 
Mookerjee,  S.  D.  A.  D.,  14th  March,  1855,  p.  103. 

Right  to  rent. — The  creation  of  a  putni  by  a  lakhirajdar  is  itself  invalid 
and  the  purchase  of  such  tenure  at  a  putni  sale  gives  no  good  title  to  the 
purchaser  as  against  the  tenants  in  suits  by  the  purchaser  for  realization  of 
rent. — Modhu  Sudan  Mukherji  v.  Maharani  Horo  Sundari,  The  Hindoo 
Patriot,  30-3-92.  Until  the  sale  is  set  aside  and  after  the  purchaser  has 
been  put  in  possession  it  is  unlawful  for  a  darputnidar  to  collect  rent  from 
the  raiyats'  of  the  putni,  though  he  has  instituted  a  suit  to  have  the  sale  set 
aside.  In  such  a  case  the  Magistrate  having  jurisdiction  may  bind  down 
the  darputnidar  under  s.  107,  Cr.  P.  C,  if  there  be  any  likelihood  of  breach 
of  the  pe  tce.—Bisarat  AH  v.  Umapada  Banerjee,  9  C.  W.  N.  792. 

Limitation  : — 

Where  the  purchaser  is  a  minor  at  the  date  of  the  purchase,  he  may 
sue  for  possession  through  his  guardian  or  he  may  wait  up  to  3  years  after 
attaining  majority  under  s.  7  of  the  Limitation  Act,  1877  ;  and  where  the 
purchaser  is  a  widow  and  a  minor,  but  during  minority  she  adopts  a  minor 
son  to  her  deceased  husband,  the  adopted  son  may  also  wait  for  that  period. 
Otherwise  the  suit  is  to  be  brought  within  12  years  of  the  sale  under 
art.  144  of  Sch.  II  of  the  Limitation  Act. — Harek  Chand  Babic  v.  Bejoy 
Chand  Mahatab,  9  C.  W.  N.,  795. 

16.  (Under -tenures  held  under    engagements  similar 
under-tenures  how  to     to   those   executed  between    the  zemin- 
be  brought  to  sale  for     dar  and  putnidar  having  been  declared 
arrears-  not   to   be  voidable   for   an   arrear   of 

the  rent  fixed  upon  them  in  perpetuity,  it  will  be  necessary 
that  the  person  to  whom  the  said  rent  may  be  payable, 
should  [in  case  he  be  desirous  of  holding  the  tenure  an- 
swerable in  the  manner  provided  for  by  stipulation  in  the 
deeds  interchanged^  proceed  according  to  the  rules  of  sec- 
tion XV,  Regulation  VII,  1799,  and  the  general  Regula- 
tions to  have  the  sale  effected  at  the  end  of  the  year  in  the 
same  manner  as  heretofore.  But  it  is  hereby  provided  that 
every  such  sale  shall  be  public  and  be  conducted  [by  the 
Register  or  acting  Register  of  the  Zillah  Court,  or  in  his 
absence  by  the  person  in  charge  of  the  office  of  Judge  or 
of  Magistrate]  under  the  rules  of  this  Regulation,  as  far 
as  the  same  vu  j  be  applicable.     Ten  days'  notice   shall   be 
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given  of  such  sales  by  advertisement  to  be  stuck  up  at  the 
kacharrees  of  the  Court  and  Collector.) 

This  section  has  been  repealed  by  s.  2  of  Act  VIII  (B.  C)  of  1865  ;  and 
its  place  has  virtually  been  taken  by  s.  3  of  that  Act. 

The  sections  of  Act  VI  of  1853  which  are  now  useful  for  reference  are 
sections  1,  2  and  8.     ( Vide  Act  VI  of  1853  in  the  Appendix). 

1 7.     First.  The  following  rules  have    been  enacted 
Rules  for  disposing  of     for   the   disposal  of  the    proceeds    of 

the  purchase  money  of  aDy  sale  made  under  the  rules  of  this 
sales   for  arrears  under  i    A« 

this  regulation.  regulation. 

Second.  One  per  cent,  shall  first  be  deducted  from 
~  .    .     ,       the  net   proceeds    realized,  and    shall 

One   per  cent,   to    be  .    ±T  ' 

carried  to  the  account  of  be  earned  to  the  account  or  brovern- 
Govemment.  ment,  for  the  purpose  of  meeting  the 

expense  of  any  extra  establishments  which  it  may  be 
necessary  to  maintain,  for  carrying  into  effect  the 
provisions  of  this  regulation. 

Third.  The  balance  on  account  of  which    the    sale 
v     •  j„„'«  h*u«-o     maY    have    been   made,  shall  next  be 

Zemindar  &   balance  J  t  '      . 

and  expenses  to  be  next  made  good  in  full  (witli  interest  ana 
made  good.  a]i  charges  incurred   in  bringing  the 

tcdook  to  sale)  to  the  zemindar  or  other  person  to  whom 
the  same  may  be  due  :  provided  however  that  no  former 
balances,  beyond  those  of  the  current  year,  (or  of  that 
immediately  expired,  if  the  sale  be  at  the  commence- 
ment of  the  following  year),  shall  be  included  in  the 
But  not  antecedent  ba-  demand  to  be  thus  satisfied.  Such 
lance*-  antecedent  balances,  if  the  zemindar 

shall  have  omitted  to  avail  himself  of  the  process  within 
his  reach,  for  having  them  satisfied  at  the  time,  will 
have  become  in  fact  mere  personal  debts  of  the  indivi- 
dual talookdar,  and  must  be  recovered  in  the  same  way 
as  other  debts  by  a  regular  suit  in  the  court. 

Fourth.   Any  excess  that  may  remain  after  satisfy- 
ing  the   demand  of  the  zemindar,  in 

Remainder  to  be   sent       .i  i  i  •ljiiii 

to  the  collector's  trea-     tne  manner  above  described,  shall  be 

sury,  to  answer  claims  of  forthwith  Sent  by  the  officer  COnduct- 
under-tenants.  .  .-.  1        1.       At-         X  «     ,1 

ing  the  sale  to  the  treasury  ot  the 
collector  or  assistant  collector  of  the  district,  to  be 
there  held  in  deposit,  to  answer  the  claims  of  the 
talookdars  of  the    second  degree,  or  of  others  who,   by 

10 
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assignment  of  the  defaulter,  may  be  at  the  time  in 
possession  of  a  valuable  interest  on  the  land  composing 
the  talook  sold,  or  on  any  part  of  it. 

Fifth.  It  shall  be  competent  to  any  one  conceiving 
TT  ,  ,  himself  to  possess  such  an  interest,  to 

Under-tenants  free  to       i     •  n  i     i  •        i    •        ,         ,  t 

prosecute  for  the  price  bring  torward  his  claim  to  the  price 
of  their  interest  or  com-     he  may  have  paid  for  the  same,  or  for 

pensation.  ,J  r        .         „  ,    ' 

a  just  compensation  for  the  loss  sus- 
tained by  him  in  consequence  of  the  sale,  by  instituting 
a  regular  suit  at  any  time  within  two  months  from  the 
date  of  sale.  If  the  court  shall  on  investigation  consi- 
der the  plaintiff's  claim  to  be  an  equitable  one,  the  court 
will  award  to  the  claimant  either  the  price  he  may  have 
originally  paid,  or  the  value  of  the  interest  at  the  time 
of  sale,  or  any  other  amount  that  may  be  deemed  just 
and  equitable  under  all  the  circumstances. — If  there  be 
more  claimants  than  one,  payment  shall  not  be  made  from 
the  deposit,    until   the    whole  of  the   claims  be  settled; 

Payment    how   to    be       and  in  CaSe  the     ™llie     assessed  upon 

made   from  deposit  if     the  whole  should  exceed  the  amount 

many  claims.  -       deposjfcj     such     amount      shall     be 

divided  proportionately,  and  the  remainder  stand  as  a 
personal  debt  against  the  defaulter,  to  be  realized  from 
him  by  the  usual  process  for  the  execution  of  decrees. 

Sixth.  Provided  however  that  no  talookdar  of  the 
second  degree,  or  other   possessor   of 
unttrnVbfhLdl     a"  signed  interest  upon  the  land  of 
in  arrear  at  the  time  of     the  tenure  sold,  who  ma}^   be  holding 
sale*  under  a   stipulation  for  the   payment 

of  an  annual  amount  in  the  way  of  rent,  shall  be 
entitled  to  recover  compensation  for  the  loss  of  such 
tenure  or  assignment  upon  its  becoming  cancelled  by 
sale  of  the  superior  talook,  except  after  exhibiting 
proof  that  the  whole  amount  of  the  rent  demandable 
from  himself,  has  been  paid  or  lodged  for  the  purpose, 
prior  to  the  date  of  sale. 

Seventh.  Should  no  claims  upon  the  purchase-money 

In  case  of  no  claim  in       of  A  talook  Sold  as     above,  be  brought 

^SZ^Zrio  fo™ard  by  any  under-tenants  or 
receive  the  excess  un-  assignees,  within  the  period  of  two 
clftimedt  months   from    the     date    of  sale,    or 
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should  the  amount  claimed  by  those  who  may  have 
sued  not  equal  the  entire  deposit,  the  defaulter  whose 
tenure  may  have  been  sold,  shall  be  at  liberty  to 
petition  the  court  for  the  amount  so  held  in  deposit  or 
for  the  excess  thereof,  as  the  case  may  be,  and  he  shall 
receive  a  certificate  under  the  seal  of  the  court,  of 
there  being  no  claims  to  afford  ground  of  detention  for 
the  whole  or  any  part  of  the  deposit ;  and  upon  exhibit- 
ing such  certificate  to  the  collector,  the  amount  set  free 
thereby  shall  be  paid  to  his  receipt.  In  the  same 
manner,  upon  executing  a  decree  passed  in  favour  of  any 
under-tenants  or  assignees,  they  shall  receive  certificates 
under  the  seal  of  the  court  declaring  the  amount 
adjudged  to  them  out  of  the  deposit,  and  upon  exhibit- 
ing these  certificates,  the  amount  shall  be  paid  severally 
to  their  receipts  by  the  collector. 

Eighth.  It  shall  be  competent  to  any  party  interest- 
ed in  a  deposit,  to  withdraw  the 
m^nfu^tatemGo~ra.  whole  or  any  part  thereof  on  substi- 
ment  securities  for  cash  tuting  Government  securities,  bearing 
interest,  in  lieu  of  the  money  so  held 
in  deposit,  such  securities  to  be  taken  at  the  rate  of 
discount  or  premium  of  the  day,  (as  shown  by  the 
Government  Gazette  last  received).1 

1  Repealed  by  Act  I  of  1903. 

This  section  has  been  extended  to  other  sales  for  rent  by  Reg.  I  of  1820. 

Suit  for  putni  rent  : — 

Where  a  putnidar's  possession  is  disturbed  by  the  zamindar,  and  he  is 
prevented  from  collecting  the  rents  of  certain  kists,  he  is  not  liable  for 
those  kists.  Where  a  talook  is  sold  for  arrears,  the  putnidar  who  is  sold 
out  is  not  liable  for  the  rent  of  the  month  in  which  the  zamindar  presented 
the  petition  enjoined  by  cl.  3,  s.  8. — Darimba  Debia  v.  Nil  Monee  Singh  Deot 
15  W.  R.,  180. 

Where  a  putni  tenure  is  sold  under  a  decree  against  the  tenant,  he  is 
not  liable  for  any  rent  which  may  accrue  afterwards,  notwithstanding  the 
transfer  may  not  be  registered  —  Gopeekisto  Gosamee  v.  Ramcomul  Misry, 
Marsh.,  212  ;  1  Hay,  563. 

If,  by  reason  of  the  putnidar's  not  giving  security,  the  zamindar  with- 
holds his  amaldastak)  and  also  abstains  from  availing  himself  of  the  power 
which  the  law  gives  him  of  collecting  the  rents  himself,  it  would  be 
inequitable  to  allow  him  to  recover  from  the  putnidar  the  rent  which  the 
withholding  of  the  amaldastak  has  prevented  his  collecting. — Bidhoomookhi 
Debi  v.  Raja  Nilmony  Singh  Deo,  1  C.  L.  R.,  464. 

The  purchaser  at  a  putni  sale  cannot  be  held  liable  for  rent  for  the  period 
subsequent  to  sale  unless  it  be  proved  that  he  was  put  in  possession  of  the 
putni. — Maharaja  Mahatabchand  Bahadoor  v.  Hurrochunder  Mookerjee,  S.  D. 
A.  D.,  1858,  p.  1096. 
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In  a  suit  for  rent  where  the  plaintiff  is  the  zamindar  and  the  defendant 
the  putnidar  as  well  as  a  co-sharer  in  the  zamindari  he  is  entitled  to  set-off 
his  putni  liability  against  his  zamindaree  right. — Qooroo  Dyal  Chuckerbutty 
v.  Keshub  Bibee,  20  W.  R,  409. 

In  a  suit  by  a  zamindar  against  his  putnidars  for  arrears  of  putni  rent 
for  period  during  which  he  himself  had  been  in  possession  as  purchaser  at 
a  putni  sale  which  was  subsequently  set  aside,  it  was  held  that  he  was 
entitled  to  such  arrears,  without  any  interest,  less  the  sum  that  he  actually 
collected  from  the  mahal  during  the  time  that  he  was  in  possession.  The 
zamindar  cannot,  under  the  circumstances,  be  treated  as  trespasser. — Dhun- 
put  Singh  v.  Saraswati  Misrain,  I.  L.  R,  19  Cal.,  267. 

By  cl.  3  arrears  of  rent  for  a  putni  talook  being  personal  debts,  a 
person  who  was  not  a  party  to  an  original  decree  for  arrears  of  rent  on 
account  of  a  putni  cannot  be  liable  under  it. — Inderchunder  Banerjee  v. 
Eshan  Chunder  Roy,  1  Hay,  474. 

There  is  nothing  in  this  Regulation  to  support  any  contention  that  a 
decree  in  a  suit  for  putni  rent  ought  to  direct  the  sale  of  a  putni  in  the  first 
place.  Cl.  3  shows  that  arrears  of  putni  rent  other  than  those  of  the  cur- 
rent year  become  the  personal  debt  of  the  putnidar.  S.  65  of  the  Bengal 
Tenancy  Act  of  1885  does  not  limit  in  any  way  the  personal  liability  of  the 
tenant  for  rent.  The  following  clause  in  a  kabuleut  :  "  If  I  fail  to  pay  the 
money  due  for  any  instalment,  you  shall  be  entitled  to  realize  the  same 
with  interest  from  the  first  day  of  the  month  following  the  one  for  which 
default  shall  be  made  by  auction-sale  of  the  said  mahal  under  the  provision 
of  Regulation  VIII "  was  held  to  be  only  an  enabling  clause  ;  they  cannot  be 
taken  as  restricting  the  landlord's  right  to  hold  the  tenant  personally  liable 
for  the  rent. — Sourendra  Mohan  Tagore  v.  Surnomoyi,  (189.3)  I.  L.  R.,  26 
Cal.,  103  ;  3  C.  W.  N.,  33. 

Suit  for  rent  pending  suit  to  set  aside  putni  sale. — No  suit  for  arrears  of 
rent  for  which  the  sale  took  place  lies  ;  until  the  sale  has  been  finally  set 
aside,  the  zamindar  is  in  the  position  of  a  person  whose  claim  has  been 
satisfied. — Surno  Moyee  v.  Shooshee  Mokhee  Burmonia,  (1868)  12  M  I.  A., 
244  ;  2  B.  L.  R,  P.  C,  10  ;  2  P.  C.  J ,  424.  There  is  no  bar  to  suit  for  arrears 
of  rent  of  the  same  putni  for  any  previous  or  subsequent  period.  Proceeding 
under  this  Regulation  is  no  bar  under  s.  43,  C.  P.  C,  to  suit  for  such 
arrears.  S.  7  contemplates  suit  for  such  arrears  of  rent  even  during  attach- 
ment under  that  section. 

Surno  Moyeds  case  was  followed  in  Dhunput  Singh  v.  Saraswati  Misrain 
(I.  L.  R,  19  Cal.,  267)  in  which  it  was  held  further  that  where  the  zamindar 
was  the  purchaser  at  the  putni  sale  and  got  possession  on  such  purchase,  he 
could  realize  by  suit  the  rent  due  after  the  proceeding  in  which  the  putni 
sale  took  place,  less  actual  realization  by  him  during  such  possession  and 
without  interest,  after  the  sale  is  set  aside. 

Where  a  putnidar's  rent  is  payable  in  monthly  instalments,  he  agreeing 
to  pay  the  revenue  out  of  the  rent  and  to  file  the  Collector's  receipts  as 
payment,  he  is  not  entitled  to  deduct  from  an  instalment  of  rent  any  portion 
of  the  Government  revenue  which  may  not  be  payable  until  after  the  instal- 
ment is  due.  He  is  bound  to  pay  either  in  cash  or  partly  in  revenue 
receipts  :  failing  to  pay  in  both  he  may  be  sued  for  an  arrear  of  rent.— Radha 
Monee  Chowdhrain  v.  James  Gray,  12  W.  R,  295. 

It  was  held  in  Basanta  Kumari  Debya  v.  Ashutosh  Chukerbutti  (I.  L. 
R,  27  Cal.,  67,  F.  B.)  that  a  suit  by  a  landlord  against  a  tenant  for  a  certain 
sum  of  money  payable  by  him  out  of  the  rent  to  the  landlord's  superior 
landlord  under  assignment  is  one  for  rent  and  not  for  damages  ;  but  where 
it  is  payable  to  a  third  party  it  is  one  for  damages  (see  Rutnessur  Biswas  v. 
Hurish  Chunder  Bose,  I.  L.  R.,  11  Cal.,  221  ;  and  Mohabnt  All  v.  Mahomed 
Faizullah,   2   C.   W.    N.,   455,  approved   of   in  the  above   F.  B.  case).     Iu 
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Hemendra  Nath  Mukerjee  v.  Kumar  Nath  Roy  (I.  L.  R.,  32  Cal.,  169  ;  9  C. 
W.  N.j  96)  it  was  held  that  where  the  assigned  rent  is  not  part  of  the  gross 
rent  reserved  in  the  lease,  it  is  not  realizable  as  rent  by  the  person  granting 
the  lease,  but  the  lessor  may  sue  in  damages  if  the  lessee  fails  to  pay  in 
terms  of  the  lease  to  the  lessor's  superior  landlord  and  the  lessor  suffers 
damage  thereby.  It  is  doubtful  if  the  superior  landlord  may  sue  for  the 
assigned  rent  unless  he  is  a  party  to  the  lease.  By  analogy  the  same 
principle  is  applicable  where  a  putnidar  makes  a  similar  contract  with  the 
zamindar.  (Followed  in  Honmotho  Nath  Ker  v.  Ashutosh  Dhar,  9  C.  W.  N., 
cclxxxviii). 

Payment  by  the  putnidar  of  the  Government  revenue  is  no  doubt  a  part 
of  the  consideration  to  be  rendered  by  the  putnidar  for  the  enjoyment  of 
the  tenure,  in  terms  of  the  kabuleut,  but  it  is  not  money  payable  to  the 
landlord,  where  the  putnidar  covenants  to  pay  it  separately  from  the  putni 
rent. — Maharaja  Bahadur  Sir  Jotindra  Mohun  Tag  ore  v.  Bibi  Jarao 
Kumari,  10  C.  W.  N.,  201,  P.  C.j  3  C.  L.  J.,  7  ;  I.  L.  R.,  32  Cal.,  140. 

A  putni  tenure  having  been  sold  in  execution  of  a  decree,  a  suit 
was  brought  against  the  former  putnidar  for  rent  which  had  accrued 
subsequent  to  the  decree.  Held — that  the  fact  of  the  sale  having  not  been 
registered  in  the  zamindar's  sherista  did  not  make  the  former  putnidar 
liable,  after  a  sale  in  execution  of  decree,  for  the  subsequent  rent. — 
Ramcomid  Misry  v.  Gopeekisto  Gosamee,  (1862)  1  Hay,  563. 

Balances  of  rent  for  antecedent  years  due  from  a  putni  taluk,  being  of 
the  nature  of  personal  debts  of  the  talukdar,  the  taluk  itself  is  not 
primarily  answerable  for  them  (see  however  ss.  65  and  195  (e)  of  Act  VIII  of 
1885,  the  Bengal  Tenancy  Act). — In  re  James  Furlong,  P.  S.  C.  Rep.,  31st 
January,  1848  ;  S.  D.  A.  Sum.  Decis.,  31st  January,  1848. 

The  laudlord  cannot  make  a  tenant  personally  liable  for  rent  which 
accrued  due  before  such  tenant  became  the  owner  of  the  tenure. — Rash 
Behary  Bundopadhya  v.  Peary  Mohun  Mookerjee,  I.  L.  B.,  4  Cal.,  346  ;  3  C. 
L.  R.,  116  ;  Sreemutty  Jogemaya  Dassi  v.  Girindra  Nath  Mukherjee,  4  C.  W. 
N  ,  590.  Where  the  holder  of  a  permanent  tenure  transferred  a  portion  of 
it,  and  the  transferee  held  that  portion  separately  and  was  allowed  to  pay 
proportionate  rent  for  the  same  to  the  landlord  for  a  great  many  years  ; 
upon  the  sale  by  the  transferee  of  that  portion  of  the  tenure,  his  liability  for 
rent  to  the  landlord  ceased. — Kali  Sundari  Debea  Chovdhurani  v.  Dharani 
Kanta  Lahiri  Chaudhuri,  10  C.  W.  N.,  272. 

9  Claim  for  rent — set-off : — 

Claims  for  rent  may  under  certain  cirumstances  be  equitably  set  off 
against  any  claim  for  money  due  to  the  tenant  liable  for  the  rent.— Sheo 
Saran  Singh  v.  Mohabir  Pershad  Shah,  (1905)  I.  L.  R.,  32  Cal.,  576. 

Suit  for  damages  : — 

A  darputnidar  is  entitled  to  damages  only  if  the  putni  is  put  up  to 
sale  by  the  zamindar  owing  to  the  sole  neglect  or  default  of  the  putnidar 
in  not  paying  his  rent,  but  not  where  the  forfeiture  is  incurred  by  reason  of 
the  darputnidar  to  perform  his  contract  and  pay  his  own  rent. — Issan 
Chunder  Roy  Pandah  v.  Tareenee  Pershaud  Ghose,  Sev.,  84. 

To  entitle  the  darputnidar  to  compensation  on  a  sale  of  a  putni  he 
must  show  that  prior  to  sale  he  paid  up  all  rent  due  from  him  to  the 
putnidar.—  Ram  Kishwur  Ghose  and  Goverdhun  Ghose  v.  Kishen  Mohun 
Chowdhree,  S.  D.  A.  D.,  1845,  pp.  48,  155. 

In  a  suit  for  damages  caused  by  defendant  who  failing  to  pay  the  rents 
of  his  putni,  allowed  the  same  to  be  sold,  thereby  annihilating  the  darputni 
of  the  plaintiffs,  the  Lower  Court's  ground  for  disallowing  the  claim,  viz., 
that  plaintiff  had  defaulted  payment  for  Kartick,  held  not  to  be  valid,  the 
sale  taking  place,  not  for  the  instalment  for  Kartick,  but  for  the  half-year 
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ending  with  the  last  day  of  Assin,  which  instalment,  it  was  clearly  found, 
had  been  paid  by  plaintiff  conformably  to  law.  Defendant  could  hold 
plaintiff  liable  for  no  more  advance  instalment  than  that  demandable  by  the 
zamindar  from  the  defendant,  viz.,  for  the  half-year  ending  with  Assin,  in 
satisfaction  of  which  defendant's  putni  was  sold. — Madhub  Anund  Moittro 
v.  Joykumari  Bibee,  1.  R.  C.  and  C.  R.,  266  ;  5  W.  R.,  201. 

In  an  action  for  recovery  of  the  price  of  a  darputni  tenure,  lost  to  the 
plaintiffs  by  the  defendant  having  allowed  the  sale  of  his  putni  tenure,  the 
Court  decreed  against  the  plaintiffs  : — First,  because  the  plaintiffs  themselves 
were  the  purchasers  of  the  putni  tenure ;  and  secondly,  because,  as 
darputnidars,  they  were  in  balance  at  the  time  of  the  sale  of  the  putni 
tenure.— Fukeer  Chund  Mitter  v.  Hills,  White  and  Co.,  S.  D.  A.  D.,  20th 
January,  1844,  Vol.  VII,  p.  154. 

In  a  suit  for  the  recovery  of  damages  on  account  of  the  loss  of  the 
plaintiff's  darputni  tenure,  held,  as  to  the  real  question  in  the  suit,  that 
although  the  plaintiff  had  not  complied  with  the  proviso  in  cl.  6,  exactly 
in  the  mode  stated,  yet  with  reference  to  the  uncertainty  as  to  who  was  the 
person  (mother,  or  daughter,  the  latter  being  the  benamdar  of  her  deceased 
father)  to  whom  rent  was  due,  she  had  complied  substantially  with  the 
requirements  of  the  law  by  payment  of  the  rent  for  the  period  for  which 
the  rent  of  the  superior  landlord  was  unpaid. — Soorjo  Coomaree  Bibee  v. 
Digamburee  Dossee,  21  W.  R.,  219. 

The  surplus  proceeds  of  a  sale  made  for  default  of  payment  of  putni- 
rent,  though  under  attachment  by  a  Civil  Court  in  the  hands  of  the  Col- 
lector, continued  to  be  the  property  of  the  putnidar  until  ordered  to  be  paid 
away  by  an  order  from  such  Court.— Saefoollah  Khan  v.  Luchmeeput  Singh 
Doogur,  13  W.  R.,  58. 

After  the  plaintiff  obtained  a  decree  upon  a  mortgage  of  a  putni  tenure, 
the  tenure  was,  on  the  default  of  the  putnidar,  sold  for  arrears  of  rent ; 
the  surplus  proceeds,  were  at  once  attached  in  execution  of  that  decree. 
After  this,  but  within  two  months  of  the  sale,  the  darputnidar  whose  tenure 
has  been  destroyed,  sued  the  putnidar  for  compensation  for  the  loss,  and 
obtained  a  decree  which  was  directed  to  be  paid  out  of  the  surplus  proceeds. 
The  amount  of  the  decree  having  been  paid  as  directed,  the  plaintiff  filed 
the  present  suit  to  recover  the  amount  so  paid,  on  the  ground  that,  as  his 
attachment  was  prior  to  the  suit  of  the  darputnidar,  he  was  entitled  to  the 
whole  of  the  surplus  proceeds,  which  did  not  cover  his  decree,  to  the  exclu- 
sion of  the  darputnidar.  Held,  that  the  only  claim  which  can  be  made 
under  cl.  5,  is  by  a  regular  suit,  and  the  decree  which  is  to  be  made  in  that 
suit  is  of  a  special  nature,  enforceable  only  as  against  the  sale-proceeds  ;  and, 
if  the  plaintiff  in  this  suit  had  intended  to  proceed  against  those  proceeds 
under  cl.  5,  he  could  only  have  done  so  by  instituting  a  regular  suit.  The 
plaintiff  may  enforce  his  attachment  as  against  the  residue  of  the  sale- 
proceeds.  In  this  case  priority  was  allowed  to  darputuidar's  claim  for 
compensation. — Surnomoyi  Dassya  v.  Land  Mortgage  Bank,  Ld.,  8  C.  L.  R., 
341  ;  I.  L.  R.,  7  Cal.,  17". 

A  putni  taluk  having  been  sold  for  arrears  of  rent  under  this  Regulation, 
the  surplus  sale-proceeds  held  in  deposit  in  the  Collectorate  were  drawn 
out  at  intervals  by  the  holders  of  money-decrees  against  the  putnidars. 
The  mortgagee  of  the  putni  taluk  sued  to  recover  from  these  decree- holders 
the  amount  of  his  unsatisfied  claim.  Held,  that  the  surplus  sale-proceeds 
were  to  be  regarded  as  the  shape  into  which  the  plaintiff's  security  was 
converted,  and  as  before  such  conversion  the  security  could  not  be  split 
up  into  parts,  and  the  mortgagee  was  entitled  to  realize  his  money  out  of  the 
whole  of  it,  its  conversion  by  sale  into  money  ought  not  to  affect  his  rights 
in  this  respect.—  Gosto  Behary  Pyne  v.  Shib  JSrath  Butt,  I.  L.  R,,  20  Cal.,  241. 
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The  default  of  a  darputnidar  in  the  payment  of  his  rents  due  for 
Kartick  over  and  above  the  half-year  ending  with  the  last  day  of  Assin, 
does  not  bar  his  suit  for  damages  against  the  putuidar,  for  having  allowed 
his  putni  to  be  sold  by  the  zamindar  for  arrears  of  putni  rent  for  the  first  six 
months  of  the  year. — Madhub  Anund  Moittro  v.  Joy  Koomaree  Bibee,  5  W. 
R.,  201.    See  the  Miscellaneous  Notes  at  the  end  of  this  book. 

Limitation  : — 

(A). — In  suit  for  balance  of  rent  due  : — In  Maharaja  Mahtab  Ckunder 
v.  Heera  Lall  (S.  D.  A.  D.,  1858,  p.  1688;  S.  C,  Rajah  of  Burdwan 
v.  Hemlol  Baboo,  S.  D.  A.  D.,  1858,  pp.  1888-90)  it  was  held  that  the 
personal  liability  of  the  putnidar  was  confined  to  so  much  of  the  rent 
as  was  not  covered  by  the  proceeds  of  the  sale,  and  that  the  period 
of  limitation  did  not  begin  to  run  until  the  result  of  the  sale  was 
ascertained.  This  decision  was  followed  in  Maharaja  Mahatab  Chand 
v.  Sona  Bibee  (or  Sona  Bibee  v.  Maharajah  Mahatab  Chand  Bahadoor, 
S.  D.  A.  D.,  1860,  Vol.  I,  p.  273).  At  the  time  when  those  cases 
were  decided,  limitation  for  such  suits  was  12  years  from  date  of  the 
cause  of  action  under  Reg.  Ill  of  1793,  S.  14.  In  Hiiro  Pershad  Roy  v. 
Gopal  Dass  Dutt  (1882—1.  L.  R.,  9  Cal.,  255,  P.  C.)  their  Lordships  of  the 
Privy  Council  held  that  after  the  expiration  of  the  period  prescribed  by  Act 
VIII,  B.  C,  of  1869,  s.  29,  a  plaintiff  suing  for  arrears  of  rent  cannot 
insist  on  the  pendency  of  another  suit  brought  by  him  for  ejectment  from 
the  land,  as  preventing  limitation  from  running,  as  there  was  no  time 
during  which  such  rent  could  have  been  recovered  if  he  had  acted  on  his  right 
of  suing  for  it,  and  as  there  was  no  period  of  time  in  which  the  Statute 
might  not  have  run. 

In  W.  Sheriff  v.  Dina  Nath  Mookerjee,  (1885—1.  L.  R.,  12  Cal.,  258), 
it  was  held  that  where  the  right  to  sue  for  arrears  of  rent  accrued  long 
before  any  suit  for  cancellation  of  the  putni  by  the  zamindar,  and  there  was 
no  period  during  which  the  tenancy  ceased,  time  cannot  be  extended  to 
enable  the  zamindar  to  recover  the  arrears  of  rent  on  the  ground  that  he 
brought  the  suit  for  cancellation  of  the  putni  improperly.  Right  to  sue  for 
rent  for  excess  land  accrues  from  the  date  of  expiry  of  notice,  and  time 
cannot  be  extended  by  pendency  of  a  suit  for  khas  possession  or  for  assess- 
ment of  rent  of  those  lands  by  the  landlord.  —Hurro  Kumar  Ghose  v.  Kali 
Krishna  Thakur,  (1889)  I.  L.  R,  17  Cal.,  251. 

In  Burna  Moyi  Dassee  v.  Burma  Moyi  Chowdhurani  (1895 — I.  L.  R.,  23 
Cal.,  191)  it  was  held  that  a  suit  for  balance  of  the  putni  rent  that  remains 
unsatisfied  by  a  sale  under  this  Regulation  is  governed  by  the  provisions  of 
the  Bengal  Tenancy  Act  VIII  of  1885  (where  it  is  in  force),  s.  184,  and 
Art.  2  (b)  of  Sch.  Ill  to  that  Act  ;  and  that  by  that  article  the  period  of 
limitation  for  such  a  suit  is  3  years  from  the  last  day  of  the  Bengali  year 
in  which  the  arrear  fell  due,  and  not  from  the  date  of  the  sale  under  this 
Regulation.  But  where  Amli  or  Fasli  year  prevails,  limitation  runs  from 
the  last  day  of  the  month  of  Jeyt  or  Jaistha— see  the  above  Article. 

Act  VIII  of  1885,  s.  185  runs  as  follows  :  - 

"  (1)  Sections  7,  8  and  9  of  the  Indian  Limitation  Act,  1877,  shall 
not  apply  to  the  suits  and  applications  mentioned  in  the  last  foregoing 
section. 

"  (2)  Subject  to  the  provisions  of  this  Chapter,  the  provisions  of  the 
Indian  Limitation  Act,  1877,  shall  apply  to  all  suits,  appeals  and  applica- 
tions mentioned  in  the  last  foregoing  section." 

Sections  7,  8  and  9  of  the  Limitation  Act  XV  of  1877  refer  to  privileges 
of  minors,  idiots,  and  insane  persons  to  sue  or  apply  after  their  disabilities 
cease, 
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the  issue  of  a  process  of  arrest  against  the  defaulter.  It  is 
hereby  further  provided,  that  when  a  summary  suit  for 
arrears  alleged  to  be  due,  may  have 
tai^trmt^aS  *«»  instituted  against  a  talookdar  or 
lar  tenures  declared,  against  a  farmer,  or  against  the  holder 
With  proviso.  Qj  any  oiner  intermediate  tenure  between 

the  zemindar  and  the  actual  cultivators,  it  shall  be  compe- 
tent to  the  party  who  may  have  instituted  such  suit 
(whether  the  alleged  defaulter  shall  have  been  arrested  or 
not),  to  send  a  sezawul  of  his  own  authority  to  att  ch  and 
collect  the  rents  of  the  actual  cultivators  immediately  from 
themselves  :  provided  however,  that  such  power  of  attach- 
ment shall  not  be  exercised,  unless  the  arrear  of  rent 
claimed  in  the  summary  suit,  shall  have  been  actually  due 
for  one  entire  month  before  the  date  of  attachment,  and 
shall  not  be  less  in  amount  than  the  entire  hist  of  the 
month,  on  account  of  which  the  arrear  may  be  claimed. 

Third.     After  process  of  arrest  may  have  been   taken 

out    in   the  usual  form,    if  the  return  of  the  nazir  be,  that 

summary  decree    to     after   diligent   search    the  party   can- 

pass  ex  parte  in  case  of     not    be    found,    it    shall    be    optional 

return  non-inventus.  ^^     ^    plaintijj.     tQ     mQm     ^    cm(rt 

by  his  vakeel  or  authorized  agent  to  solicit  a  postpone- 
ment of  the  case  for  a  month,  in  order  to  cause  another 
process  to  be  served  at  any  time  in  the  course  of  it,  that 
may  afford  the  chance  of  securing  the  person  of  the 
defaulter,  and  then  to  have  a  notice  issued  and  the  case 
brought  to  judgment ;  or  to  cause  proclamation  to  •  be 
Form  to  be  observed.  made  without  such  postponement,  that 
after  fifteen  days  from  the  date  of 
notice  the  court  will  proceed  to  a  summary  investigation 
of  the  balance,  and  in  case  of  the  non-attendance  of  the 
defendant,  will  pass  judgment  summarily  upon  the  docu- 
ments and  proofs  that  may  be  exhibited  by  the  plaintiff 
ex  parte. 

Fourth.      When  an  arrear  may  be  adjudged  to  he   due 

After  summary  decree     in   *Ae   manner    above    provided,     the 

zemindar    may    cancel     zemindar     or    other  plaintiff    in     the 

suit   shall   be   at    liberty   to   cancel  of 

his  own  authority  any  lease,  farm  or   other  limited   interest 

intermediate   between    himself  and  the  actual  cultivator,  on 
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account  of  which  the  rent  may  have  been  claimed  ;  but  no 
summary  award  for  arrears  shall  be  considered  to  warrant 
the  subjecting  real  property  belonging  to  the  defendant, 
in  such  an  action,  to  sale  in  execution,  except  in  cases 
No  exception  against     «w  which    the   balance  may  be   due   on 

separate  real  property.  aCCOWlt  of  a  talook     of  the    description 

noticed  in  Section  III.  of  this  Regulation,  or  of  any  other 
talook  which  may  have  been  declared  by  the  Regulations 
to  be  liable  to  sale  for  arrears ;  such  talook  tvill  of  course 
be  liable  to  be  sold  for  the  arrears  which  may  have 
accrued  upon  it,  in  the  mode  prescribed;  but  if  the 
zemindar  or  other  plaintiff  should  be  desirous  of  having 
any  other  estate,  or  house,  or  landed  property  of  a 
defaulter,  brought  to  sale  in  satisfaction  of  his  claim  of 
rent,  it  will  be  necessary  for  him  to  institute  a  regular 
suit  for  the  purpose,  notwithstanding  the  existence  of  the 
summary  award  in  his  favour. 

Fifth.      The  provisions  contained  in  the  second  and 

Tenures  of  ryots    not       f?UVtJl      ClaUS€S     Of      this     Section,       SO 

to  be  attached  or  canceii-  far  as  they  relate  to  the  power  of 
ed  for  arrears.  attaching  and  cancelling   (under  the 

circumstances  therein  described)  the  leases,  farms  or 
other  limited  interests  of  persons  holding  intermediately 
between  the  proprietor  and  the  actual  cultivator,  are 
hereby  declared  not  to  extend  to  khoodkasht  ryots  or 
other  resident  cultivators  of  the  soil. — For  any  arrears 
which  may  be  alleged  to  be  due  from  those  classes  of 
persons,  the  party  claiming  them  may  proceed  at  any 
time  during  the  year  by  distraint  or  by  process  of  arrest 
and  summary  suit,  under  the  existing  rules ;  proprietors, 
Except  by  summary  talookdars  or  farmers,  however,  to 
suit  at  the  end  of  the  ivhom  an  arrear  of  rent  may  be  due 
year'  at   the   end    of    the    year  from   any 

khoodkasht  ryot  or  other  resident  cultivators  of  the 
soil,  are  at  liberty  to  institute  a  summary  suit  to 
establish  the  existence  of  such  an  arrear,  taking  out 
process  of  arrest  in  the  usual  form. — If  the  defendant 
shall  not  attend  or  cannot  be  arrested,  the  forms  of 
process  and  proceeding  prescribed  in  the  third  Clause 
of  this  Section,  shall  be  considered  to  be  applicable  to 
the  case,  and  any  summary  judgment  previously  obtain- 


84  REGULATION   VIII   OF    1819.  [SEC.    19. 

ed  on  account  of  rent  of  the  year  just  closed,  shall 
be  received  as  evidence  of  such  arrear,  upon  the 
plaintiff's  shewing  that  the  judgment  in  question  has 
remained  unexecuted. — If  an  arrear  shall  be  adjudged 
by  the  court  to  be  due,  and  the  amount  shall  not  be 
immediately  paid  into  court,  the  plaintiff  shall  be 
authorized  by  the  court  to  make  such  new  arrangement 
as  he  may  judge  proper  for  the  future  management  of 
the  lands  in  question. 

19  *     In   addition    to  the   rules    contained   in  Section 

♦Repealed  by  s.  i  of     XV.     Regulation    XIX.    1817,  it   is 

Act  x  of  1859.  hereby    provided    that    any    zemindar, 

talookdar,     farmer,     or    other     person 

Optional  for  zemindars  .  -    ,  *  .  .  ,  * 

to  take  out  arrest  from  entitled  to  receive  rent,  who  may 
the  court  having  juris-     desire    to     take    out    summary   process 

diction  over  the  tenure.  -  ^  'S  >      i. 

against  the  persan  of  a  defaulter, 
shall  be  at  liberty  to  make  application  for  the  purpose 
Or  from  that  of  the  either  to  the  judge  of  the  district 
place  of  residence.  within   which    the  land  may  be  situat- 

ed, or  of  the  district  wherein  the  defaulter  may  be  at 
the  time  resident,  at  his  option.  In  the  event  of  his 
applying   to    the  judge   of  the   district,    within   which    the 

defaulter     may    not    be    resident,    the 

Process  in  latter  case.  i     m     i       .  •„.,    7     7         j        7 

process  shall  be  transmitted  by  dawk 
to  the  judge  of  the  district  where  he  may  reside,  in 
order  to  be  there  served  in  the  usual  form.  The  defaulter, 
if  apprehended,  shall  be  sent  over  in  custody  ;  or  if  he 
should  not  be  found,  so  that  the  process  cannot  be 
served,  a  return  shall  be  made  accordingly,  and  the 
deposition  of  the  peon  employed  shall  further  be  taken, 
to  be  sent  along  with  the  return  for  the  satisfaction  of  the 
judge  issuing  the  process,  as  to  the  efforts  made  to  ap- 
prehend the  defaulter. 
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REGULATION   NO.  I   OF  1820. 

THE  BENGAL  PATNI  TALUKS  REGULATION,  1820. l 

A  REGULATION  for  providing  that  all  sales  of  certain 
Talooks  made  answerable  by  sale  for  arrears  of  the 
zemindar  s  rent,  shall  be  conducted  in  the  mode  pres- 
cribed by  Regulation  VIII.  1819  for  the  sales  there- 
in described: — PASSED  by  the  Governor  General 
in  Council  on  the  11th  January  1820,  corresponding 
with  the  28th  Poose  1226  Bengal  era;  the  11th 
Maug  1227  Fusly  ;  the  29th  Poose  1227  Willaity  ;  the 
11th  Maug  1876  Sumbut;  and  the  2Mh  Rubee-ul-uwal 
1235  Higeree. 

Whereas  it  has  been  omitted  to  provide  in    the    rules 
of  Regulation  VIII.    1819,    whether, 

Preamble.  .  °     ,,  .    ,  /. 

in  case  the  proprietor  of  an  estate 
paying  revenue  to  Government,  should  desire  to  bring 
to  sale  a  saleable  tenure  of  the  nature  defined  in  Clause 
first,  Section  8  of  that  Regulation  for  the  realization  of 
arrears  of  rent  due  thereupon,  by  any  legal  process 
other  than  that  prescribed  by  the  second  and  third 
Clauses  of  the  said  Section,  such  sale  should  be  made  in 
the  public  manner  provided  for  the  periodical  sales 
therein  described  ;  and  whereas  it  is  consonent  with 
justice,  and  was  intended  by  the  said  Regulation,  that, 
in  every  case  of  the  sale  of  such  tenures  for  arrears  of 
the  zemindar's  rent,  the  sale  should  be  public,  for  the 
security  of  the  interests  of  the  owner  of  the  tenure  sold  ; 
which  object  can  in  no  manner  be  duly  secured,  except 
the  sales  to  be  so  made  be  conducted  by  an  officer  of 
Government,  in  the  same  manner  as  the  periodical  sales 
provided  for  by  Section  8  of  the  said  Regulation  :  the 
following  additional  rule  has  accordingly  been  passed  by 
the  Governor  General  in  Council,  to  take  effect  from 
the  date  of  its  promulgation,  within  the  several  districts 
of  Bengal  including  Midnapore. 


*  This  Regulation  has  been  declared  in  force  in  the  Sonthal  Pergunnahs 
by  Regulation  III  of  1872,  s.  3  as  amended  by  Regulation  III  of  1886,  ss.  2 
and  6.     It  is  in  force  where  evidently  Reg.  VIII  of  1819  is  in  force. 

1  This  title  was  given  by  Act  V  of  1897. 
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2.   First.     Whenever  the  proprietor  of  an  etate  pay- 
ing  revenue    to    Government     shall 
The  rules  of  Regu-     desire    to    cause    any    tenure    of  the 
jSi™LieB18for  the     nature  of  those    described   in    Clause 

zemindar's     arrears     of       firgt      Section     8.       Regulation     VIII. 
rent  extended   to  other       ,  rt     '  i  ijp  n  ,    j 

sales  for  rent.  1819,  to  be  sold  for  arrears  ol  rent  due 

to  him  on  account  thereof,  and  shall, 
under  any  summary  process  authorized  by  (the  general 
Regulations)1  [law]2  have  acquired  the  right  of  causing 
such  sale  to  be  made,  the  same  shall  be  conducted,  after 
application  from  the  zemindar,  by  the  register  or  acting 
register  of  the  zillah  (or  city)1  court,  or  in  his  absence 
by  the  person  in  charge  of  the  office  of  Judge3  of  the 
district,  in  the  mode  prescribed  by  Regulation  VIII. 
above  quoted  for  periodical  sales. 

Second.     Ten    days    notice    shall    be     given    before 

proceeding  to  sale,    by   proclamation, 

Ten  days'  notice  to  be     to  be  stuck  up  at  the  kucheree  of  the 

given  by  proclamation.  -•      ,    .  i      .       n  ,  i  n       .  n 

court,  and  at  that  ol  the  collector  ot 
the  district. 

Third.     The  rules  of  Sections  9,  11,  13,  15  and    17, 

sections  ix. xi.  xiii.     Regulation  VIII.  1819,  are  extended 

xv.  and  xvii.  Reguia-     to  all  sales    made   after   the   manner 

tion  VIII.   1819,   exten-       i  *j    j 

ded  to  sales  under  this       ^6111  provided. 

Regulation. 


1  Rep.  by  Act  I  of  1903. 

2  Added  by  Act  I  of  1903. 

3  See  s.  3  of  Act  VIII,  B.  C,  1865. 
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ACT  No.  XXV.  OP  1850. 

THE   FORFEITED   DEPOSITS   ACT,  1850.1 

Passed  by  the  Honourable  the  President  of  the  Council 
of  India  in  Council,  on  the  14th  of  June  1850,  with  the 
assent  of  the  Most  Noble  the  Governor  General  of  India. 

An  Act  for  the  forfeiture  to  Government  of  Deposits 
made  on  incomplete  Sales  of  Land  under  Regulation 
VIII.  1819,  {and  Act  IV.  1846.*) 

Whereas  Putneedars  (and  Judgment  Debtors*)  fraud- 
ulently avail  themselves  of  the  provision  in  Section 
9,  Regulation  VIII.  1819,  of  the  Bengal  Code,  (and 
in  Section  V,  Act  IV.  1846,*)  that  forfeited  deposits 
at  Sales  of  Land  (in  execution  of  decrees  or*)  for  arrears 
of  rent  shall  be  applied  as  if  they  were  purchase  money, 
It  is  enacted  as  follows  : 

1.  (So  much  of  Section  IX.,  Regulation  VIII  1819, 
of  the  Bengal  Code,  and  of  Sections  V.  and  IX.,  Act 
IV.  1846,  as  provides  that  the  deposit  at  any  Sale  of  Land, 
or  any  interest  in  Land,  under  the  said  Regulation  or  Act, 
if  forfeited,  shall  be  regarded  as  part  of  the  proceeds  of  the 
sale,  or  applied  as  if  it  were  purchase  money,  is,  repealed.)* 

2.  Any  such  forfeited  deposit  shall  be  applied  to 
defray  the  expenses  of  the  sale,  and  the  surplus  shall  be 
forfeited  to  Government. 


ACT  No.  XXXIII  OF  1850.t 

SALE  OF  PATNI-TENURES  ACT. 

Repealed  in  Bengal  by  Act  I  of  1903. 

1  Title  given  by  Sch.  Ill,  Act,  V  of  1897. 

*  Repealed  by  Act  XII  of  1891,  a.  2. 

N.  B. — The  whole  Act  has  been  repealed,  so  far  as  it  relates  to  forfeited  de- 
posits of  sales  of  land,  or  any  interest  in  land  in  execution  of  decrees,  by  Act  X 
of  1861.  Act  IV  of  1846  has  been  repealed  by  Act  XII  of  1873.  S.  1  has  been 
repealed  by  Act  XIV  of  1870,  s.  1.  The  whole  of  this  Act  has  been  declared  to  be 
in  force  by  Reg.  Ill  of  1872,  a.  3,  as  amended  by  Reg.  Ill  of  1886,  ss.  2  and  6,  in 
the  Sonthal  Pergunnahs,  and  under  s.  3  of  the  Scheduled  Districts  Act,  1874,  in 
the  District  of  Hazaribagh,  Lohardugga  and  Manbhoom,  Pergunnah  Dhalbhoom 
and  the  Kolhan,  by  Bengal  Govt.  Notification  No.  1394,  dated  the  21st  October, 
1889.     This  Act  is  evidently  in  force  where  Reg.  VIII  of  1819  is  in  force. 

t  The  provisions  of  this  Act  are  now  incorporated  in  Reg.  VIII  of  1819. 
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ACT  NO.  VI  OF  1853. 

THE  RENT  RECOVERY   ACT,    1853.  » 

An  Act  relating  to  summary  suits  for  arrears  of  rent, 
to  sales  of  putni  taluqs  and  other  saleable  tenures, 
and  to  sales  of  land  in  satisfaction  of  summary 
decrees  for  rent. 

Whereas,  by  Regulation  VIII,   1831,2  of  the   Ben- 
gal Code  the  hearing  and  decision  of 
Preamble.  summary   suits  or  claims  relating  to 

arrears  or  exactions  of  rents  were 
transferred  from  the  Judges  of  the  Zila  or  City  Courts 
to  the  Collectors  of  land-revenue  of  the  several  dis- 
tricts ; 

And  whereas  by  Regulation  VII,  1832,3  of  the 
Bengal  Code  the  conduct  of  sales  of  putni  taluqs  and 
other  saleable  tenures  under  Regulations  VIII,  1819, 
and  I,  1820,  of  the  same  Code,  and  the  performance 
of  other  acts  preparatory  to,  or  connected  with,  such 
sales,  were  transferred  to  the  Collector  or  Deputy 
Collector  of  land-revenue  or  head  assistant  to  the  Col- 
lector or  Deputy  Collector,  subject  to  an  appeal  as  there- 
in provided  ; 

And  whereas  by  Act  VIII,  1835,3  the  power  there- 
tofore vested  in  the  Judge  of  the  Diwani  Adalat  of  sel- 
ling land  in  satisfaction  of  summary  decrees  for  rent 
was. transferred  to  the  Collectors  of  land-revenue,  and 
it  was  enacted  that  all  sales  for  the  recovery  of  arrears 
of  rent  held  under  clause  7,  section  15,  Regulation  VII, 
17993,  should  be  conducted  by  the  Collector,  his  Deputy 
or  duly  authorized  Assistant,  and  that  ten  days'  notice 
should  be  given  of  such  sales  by  advertisement  to  be 
stuck  up  at  the  kachari  of  the  Zila  Court  or  local 
Adalat  and  that  of  the  Collector  : 


N.  B. — Tbk  Act  has  been  declared  in  force  by  Reg.  Ill  of  1872,  s.  3,  as 
amended  by  R'MJII  °f  1886,  ss.  2  attl  6,  in  the  Sonthal  Pergunnahs,  and  under 
8.  3  of  the  Scheduled  Districts  Act,  *K4,  in  the  districts  of  Hazaribagh,  Lohar- 
dugga  and  Manbhoom,  Pergunnah  Dftalbhoom  and  the  Kolhan,  by  Bengal  Govt. 
Notification  No.  1394,  dated  the  2 1st  October,  1881. 

1  This  title  was  given  by  Act  V  of  1897,  Sch   III. 

2  Reg.  VIII  of  1831  has  been  repealed  by  Act  VI  of  1871. 

3  Reg.  VII  of  1799  and  Act  VIII  of  1835  have  been  repealed  by  Act  XVI 
of  1874.    Reg.  VII  of  1832  has  been  repealed  by  Act  VI  of  1871. 

12 
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(and  ivhereas  it  is  expedient  that  Act  XXV,  1850, 
and  section  9,  Regulation  VIII,  1819, 

o* fm^* 2 by  Actxn  °S  the  Bengal  Code,  as  modified  by 
clause  1,  section  16,  Regulation    VII, 

1832,  of  the  same  Code,  and  as  altered  by  the  said  Act 

XXV,  1850,  should  be  extended  to  sales  under   Act  VII, 

1835#) ; 

And  whereas  doubts  may  be  entertained  as  to  who 
ought  to  exercise  the  jurisdiction  transferred  by  the 
abovementioned  Regulations  and  Acts,  where  lands 
situate  within  the  Zila  or  other  district  of  one  Collector 
form  part  of  an  entire  estate  paying  revenue  to  the 
Collector  of  another  Zila  or  district  : 

In  order  therefore  to  avoid  such  doubts,  and  also 
to  define  who  are  the  proper  officers  to  exercise  such 
jurisdictions  in  cases  where  lands  are  situate  in  a  district 
assigned  to  an  independent  Deputy  Collector,  and  also 
in  cases  where  lands  held  in  putni  or  other  tenure  at 
one  entire  rent  are  situate  in  two  or  more  collectorates 
(and  to  prevent  any  such  decision  o>%  sale  already  made 
from  being  held  invalid  upon  the 
♦Repealed  by  Act  xil     ground  of  its  having   been  made    by 

of  1891,8.  2.  J  re  j  J>  *    '-a*\ 

an  officer  of  a  wrong  district*) ; 
It  is  enacted  as  follows  : — 
1.     If  the  lands  which  may    be   the   subject  of  any 

Conduct  of  sale  of  lands       SUch     S*le>     0r.to     the     rent  of   which 

when  all  in  one  coiiec-     any    such     suit    may    relate,     be    all 
situate  in   one  collectorate,  the  Col- 
lector of  such  collectorate   is  the  Collector   to  conduct 
the  sale  or  to  hear  and  decide  the  suit. 

If  one  taluq  or  tenure  shall  comprise  lands  situate 
in   two   or   more    collectorates,    or    if 

coUe^torates^0  °r  m°re  any  ^an(^s  situate  in  two  or  more 
collectorates  be  held  under  one  lease 
or  engagement  or  at  one  entire  rent,  the  Collector  in 
whose  collectorate  the  greater  part  of  such  lands  shall 
be  situate  is  the  Collector  to  conduct  the  sale  of  such 
taluq  or  tenure  or  of  such  lands,  and  to  hear  and  decide 
any  summary  suit  relating  to  arrears  or  exactions  of 
rent  in  respect  thereof. 
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2.  If  a   Collector   to    whom   application   shall   be 

made  to  exercise  any  of  the  powers 
Procedure  in  case  of  above-mentioned  shall  entertain  any 
f:M^mcerh*™g  doubt  as  to  whether  the  lands  or 
the  greater  part  of  them  are  situate 
within  his  collectorate,  he  shall  report  the  case  for 
the  order  of  tbe  Board  to  which  he  is  subordinate,  and, 
if  ordered  by  such  Board  to  proceed  in  the  matter,  such 
order  shall  be  conclusive  upon  the  question  of  his  juris- 
diction. 

3.  The  word  "Collectorate"  in  this  Act  means  the 

Zila  or  other  district  to  which  a  Collec- 

"Collectorate"    defined.  .  .     ,      -,  t  i         i         •■        , 

tor  is  appointed,  and  no  lands  situate 
beyond  the  limits  of  such  Zila  or  district  shall  be  deemed 
to  be  situate  within  the  collectorate  by  reason  of  their 
forming  part  of  an  estate  paying  revenue  to  the  Collec- 
tor thereof. 

4.  An  independent  Deputy  Collector  may,   within 
„            ,..,...        his  Deputy    collectorate,    exercise   all 

Powers  and  jurisdiction  £       J  ,..,.. 

of  independent   Deputy       the     pOWei'S      and      jurisdictions     of     a 

Collector-  Collector  with  which  he  may  be  en- 

trusted, in  the  same  manner  and  to  the  same  extent 
as  a  Collector  may  do  within  his  collectorate  ;  and,  with 
reference  to  the  exercise  of  such  powers  and  jurisdic- 
tions, his  deputy  collectorate  shall  be  deemed  a  collec- 
torate, and  he  shall  be  deemed  to  be  a  Collector  within 
the  meaning  of  this  Act. 

*     5.      An  independent  Deputy  Collector  is   an   officer 
appointed  by   Government  to   act   as 

CoiiIeDcto^'Udent  Deputy     ^ePuty    Collector    independently    of 
a  Collector,  whether  his    office  is    one 
for  the  receipt  of  revenue  or  not. 

A  deputy  collectorate  is  the   district  within  which 

-Deputy  collectorate."     ^independent     Deputy    Collector 
is  directed  by  (jrovernment  to  act. 

6.     In  cases  of  sales   by    an    independent   Deputy 

Collector  under  the    above-mentioned 

of  Ps™ TndtndeS     Regulations  or  Act,  any  notice  there- 

Deputy  Collector.  by    required    to    be    stuck    up  at  the 

kachhari    of    the    Collector    may    be 

stuck  up  at  the  kachhari  of  the  Deputy  Collector. 
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(and  ivhereas  it  is  expedient  that  Act  XXV,  1850, 
and  section  9,  Regulation  VIII,  1819, 

o*  fsTrl6 2 by  Actxn  °S  the  Bengal  Code,  as  modified  by 
clause  1,  section  16,  Regulation    VII, 

1832,  of  the  same  Code,  and  as  altered  by  the  said  Act 

XXV,  1850,  should  be  extended  to  sales  under   Act  VII, 

1835#) ; 

And  whereas  doubts  may  be  entertained  as  to  who 
ought  to  exercise  the  jurisdiction  transferred  by  the 
aboveinentioned  Regulations  and  Acts,  where  lands 
situate  within  the  Zila  or  other  district  of  one  Collector 
form  part  of  an  entire  estate  paying  revenue  to  the 
Collector  of  another  Zila  or  district  : 

In  order  therefore  to  avoid  such  doubts,  and  also 
to  define  who  are  the  proper  officers  to  exercise  such 
jurisdictions  in  cases  where  lands  are  situate  in  a  district 
assigned  to  an  independent  Deputy  Collector,  and  also 
in  cases  where  lands  held  in  putni  or  other  tenure  at 
one  entire  rent  are  situate  in  two  or  more  collectorates 
(and  to  prevent  any  such  decision  o*'  sale  already  made 
from  being  held  invalid  upon  the 
^Repealed  by  Act  xil     ground  of  its  having   been  made    by 

of  1891,8.  2.  J         jy,      •'  *    7.        .      „.  V 

an  officer  of  a  wrong  district*)  ; 
It  is  enacted  as  follows  : — 
1.     If  the  lands  which  may    be   the   subject  of  any 

Conduct  of  sale  of  lands       SUch     Sftle»     0r.to     the     rent  of   which 

when  all  in  one  coilec-     any    such     suit    may    relate,    be    all 
situate  in   one  collectorate,  the  Col- 
lector of  such  collectorate  is  the   Collector   to  conduct 
the  sale  or  to  hear  and  decide  the  suit. 

If  one  taluq  or  tenure  shall  comprise  lands  situate 
in    two   or   more    collectorates,    or    if 

collectorates^0  °r  m°re  RU^  ^ant^s  situate  in  two  or  more 
collectorates  be  held  under  one  lease 
or  engagement  or  at  one  entire  rent,  the  Collector  in 
whose  collectorate  the  greater  part  of  such  lands  shall 
be  situate  is  the  Collector  to  conduct  the  sale  of  such 
taluq  or  tenure  or  of  such  lands,  and  to  hear  and  decide 
any  summary  suit  relating  to  arrears  or  exactions  of 
rent  in  respect  thereof. 
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2.  If  a   Collector   to    whom    application   shall   be 

made  to  exercise  any  of  the  powers 
Procedure  in  case  of  above-mentioned  shall  entertain  any 
fS3^dHcerhaVing  doubt  as  to  whether  the  lands  or 
the  greater  part  of  them  are  situate 
within  his  collectorate,  he  shall  report  the  case  for 
the  order  of  tbe  Board  to  which  he  is  subordinate,  and, 
if  ordered  by  such  Board  to  proceed  in  the  matter,  such 
order  shall  be  conclusive  upon  the  question  of  his  juris- 
diction. 

3.  The  word  "Collectorate"  in  this  Act  means  the 

Zila  or  other  district  to  which  a  Collec- 

"Collectorate"    defined.  .  .     ,      i  i  i         i         •  •        , 

tor  is  appointed,  and  no  lands  situate 
beyond  the  limits  of  such  Zila  or  district  shall  be  deemed 
to  be  situate  within  the  collectorate  by  reason  of  their 
forming  part  of  an  estate  paying  revenue  to  the  Collec- 
tor thereof. 

4.  An  independent  Deputy  Collector  may,   within 
powers  and  jurisdiction     his  Deputy   collectorate, ,  exercise  all 

of  independent    Deputy       the     pOWd'S      and      jurisdictions     of     a 

Collector-  Collector  with  which  he  may  be  en- 

trusted, in  the  same  manner  and  to  the  same  extent 
as  a  Collector  may  do  within  his  colrectorate  ;  and,  with 
reference  to  the  exercise  of  such  powers  and  jurisdic- 
tions, his  deputy  collectorate  shall  be  deemed  a  collec- 
torate, and  he  shall  be  deemed  to  be  a  Collector  within 
the  meaning  of  this  Act. 

•     5.      An  independent  Deputy  Collector  is   an   officer 

appointed  by   Government  to   act   as 

"independent  Deputy     Deputy    Collector    independently    of 

Collector."  f  ,    J  ,  r  .    J 

a  Collector,  whether  his  office  is  one 
for  the  receipt  of  revenue  or  not. 

A  deputy  collectorate  is  the   district   within  which 
-Deputy  conectorate."      fn    independent     Deputy    Collector 
is  directed  by  (jrovernment  to  act. 

6.     In  cases  of  sales   by    an    independent   Deputy 

Collector  under  the    above-mentioned 

o*™ °in„d°epeaaeS     Regulations  or  Act,  any  notice  there- 

Deputy  Collector.  by    required    to    be    stuck    up  at  the 

kachhari    of    the    Collector    may    be 

stuck  up  at  the  kachhari  of  the  Deputy  Collector. 
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7.     An  independent   Deputy  Collector  may  exer- 
cise the  powers  assigned  to  him  over 

Exercise  of  powers  of       any     par£  0f  J^g     depUty      Collectorate 
independent        Deputy       .     *>      \  ,.      ,        .  .        .     ,l       ^  , 

Collector.  in  public  kachhari,  in    whatever   part 

of  his  deputy    collectorate    the   same 
may  be  situate  or  held. 

8.  Any    notice   required    by   the    above-mentioned 
Publication  of  notice     Regulations  or  Act  to   be   given    by 

required  by  law  to  be  advertisement  to  be  stuck  up  at  the 
advertised.  kachhari  of  the    Zila  Court  or   local 

Adalat  shall  be  stuck  up  at  the  Zila  Court  or  local 
Adalat  within  the  jurisdiction  of  which  the  lands  to  be 
sold,  or  the  greater  portion  of  them,  as  the  case  may  be, 
shall  be  situate. 

9.  Repealed  by  Act  XII  of  1873,  &  1. 

10.     Repealed  by  Act  VIII  (B.  C.J  of  1865,  &  2. 
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ACT  NO.  VITI  OF   1865. 

THE  BENGAL  RENT  RECOVERY  ACT,  1865. l 

passed  by  the  lieutenant-governor  of 
Bengal  in  Council. 

(Received  the  assent  of  the  Lieutenant-Governor  on  the  10th 
May  1865,  and  of  the  Governor- General  on  the  27th  idem.) 

An  Act  to  amend  the  law  for  the  sale  of  such  under -tenures 
as  by  the  Title  Deeds  or  established  usage  of  the  country 
are  transferable  by  sale  or  otherwise  for  the  recovery  of 
arrears  of  rent  due  in  respect  thereof. 

Whereas  doubts  have  arisen,  in  consequence  of  the 
repeal  of  Section  XVI  of  Regulation 
VII  of  1882,2  as  to  the  authority  by 
whom  Putnee  Talooks  and  other  saleable  Under-tenures 
of  the  nature  defined  in  Clause  I  of  Section  8  of  Regu- 
lation VIII  of  1819  are  to  be  sold  for  arrears  of  rent 
due  to  the  proprietor  on  account  thereof ;  and  whereas  it 
is  expedient  to  amend  the  law  for  the   sale    of  Under- 

N.B. — Act  VIII  (B.  C.)  of  1865  has  not  been  repealed  by  any  Act  whatsoever. 
But  it  has  been  virtually  rendered  inoperative  in  the  Regulation  Districts  of  Bengal 
proper  and  Behar  (except  s.  3)  in  the  following  way  : — 

The  Act  excepting  s.  3  is  applicable  to  sales  held  in  execution  of  decrees  in 
the  Collector's  Court  only  (vide  s.  4  of  the  Act).  Execution  of  rent  decrees,  since 
the  passing  of  Act  III  (B.  C.)  of  1870,  which  is  only  a  supplement  to  Act  VIII 
(B.  C.)  of  1869,  does  not  take  place  in  the  Collector's  Court  in  Bengal  proper  and 
Behar.  Therefore  Act  VIII  (B.  C.)  of  1865  (except  s.  3)  is  now  applicable  only  to 
sales  held  in  execution  of  rent  decrees  passed  by  the  Collector's  Court  in  Orissa 
and  Non-Regulation  Districts  of  Bengal  where  Act  X  of  1859  is  still  in  force. 
This  h#s  been  the  state  of  things  since  the  passing  of  Act  VIII  (B.  C.)  of  1865 
and  Act  III  (B.  C.)  of  1870.  Between  the  years  1861,  when  s  16  of  Regulation 
VII  of  1832  was  repealed  by  Act  X  of  1861  and  the  year  1869  sales  held  in  execu- 
tion of  rent  decrees  under  Act  X  of  1859  throughout  the  province  of  Bengal, 
Behar  and  Orissa  were  conducted  according  to  the  provisions  of  Regulation  VIII 
of  1819  and  Regulation  I  of  1820. 

1  This  title  was  given  by  Act  I  of  1903. 

This  Act  has  been  declared  in  force  in  the  Sonthal  Pergunnahs  by  Regulation 
III  of  1872,  S.  3,  as  amended  by  Regulation  III  of  1886,  Ss.  2  and  6  ;  also  in  the 
Districts  of  Hazaribagh,  Lohardugga  and  Manbhoom  and  Pergunnah  Dhalbhoom, 
under  S.  3  of  the  Scheduled  Districts  Act,  1874,  by  Bengal  Govt.  Notifications  Nos. 
1395,  1396,  1397  and  1398,  dated  the  21st  October,  1881.  From  the  enacting  por- 
tions of  this  Act  it  appears  that  it  is  in  force  where  Reg.  VIII  of  1819,  Reg.  I  of 
1820,  Act  VI  of  1853,  and  Act  X  of  1859  are  in  force. 

2  Ben.  Reg.  VII  of  1832  was  repealed  by  Act  VI  of  1871. 

Act  X  of  1859  has  been  repealed  by  Act  VIII  of  1885,  S.  2  (1),  in  Bengal  (ex- 
cept Calcutta,  !  Orissa  and  the  Scheduled  Districts).  It  has  been  declared  in  force, 
under  S.  3  of  the  Scheduled  Districts  Act,  1874,  in  the  district  of  Manbhoom.  It 
has  been  repealed  in  the  division  of  Chota  Nagpore  (except  the  district  of  Manbhoom 
and  the  Tributary  Mahals)  by  Ben.  Act  I  of  1879,  S.  3.  It  has  been  repealed  in  the 
province  of  Beneras  by  Act  XVIII  of  1873,  S.  2. 

This  Act  is  in  force  in  Chota  Nagpore, — Oobind  Ram  v.  Bhupal  Singh,  10  C. 
L.  R.,  76. 
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tenures  in  satisfaction  of  decrees   for   the   recovery    of 
such  arrears ;  It  is  enacted  as  follows  : — 

1.  The  word  "Collector"  as  used  in  this  Act  includes 
Meaning  of  the  word     all  Officers  exercising  the  full   powers 

"Collector."  0f  a  Collector  of  a  District. 

(  Words  used  in  the  singular  number  include  the  plural.)^ 

2.  (* Section  XVI  of  Regulation  V1I1  of  18 19  of   the 

Bengal  Code,  Act   V III  of    1835,    and 
*s.:2.  Rep.  by  Act  xii     Section  X   of  Act    VI  of  1853,    are 
Laws  repealed.  repealed,    except  in  so  far  as  any  other 

Regulation  or  law  is  repealed  thereby.) 

3.  The  sale  for  the  recovery  of  arrears    of  rent   of 
,    ,  ,       Putnee    Talooks    and    other    saleable 

Sale  by  whom    to   be       TT      ,  „     .  ,    „         , 

conducted.  U  nder-tenures  ot  the  nature    denned 

in  Clause  1  of  Section  8  of  Regulation 
VIII  of  1819,  shall  be  conducted  by  the  Collector  of 
Land  Revenue  in  whose  jurisdiction,  as  defined  by  Act 
VI  of  1853,  the  lands  lie,  and  all  acts  preparatory  to, 
or  connected  with,  the  sale  of  such  Under-tenures  as 
aforesaid,  which,  by  Regulations  VIII  of  1819  and  I  of 
1820,  the  Judge  is  required  to  perform,  shall  be  per- 
formed by  the  said  Collector. 

4.  Whenever  a  decree  for  an  arrear  of  rent,    due    in 

.     ,      ,  respect  of  an    Under-tenure    saleable 

Notice  of  sale    where  \  ,  ..  poi*  i/M~r> 

to  be  hung  up.  under  the  provision  ot  bection  105  ot 

of  Act  X  of  1859,  shall  have  been 
obtained,  and  an  application  for  the  sale  of  the  said 
Under-tenure  under  the  same  Section  shall  have  been 
made  and  allowed,  the  Collector,  in  whose  Court  the 
decree  is  in  course  of  execution,  shall  thereupon  cause  to 
be  hung  up  in  his  own  Court  and  in  that  of  the  Collec- 
tor and  the  Judge  of  the  District  within  which  the  land 
comprised  in  the  Under-tenure  to  be  sold  is  situated, 
and  to  be  affixed  on  some  conspicuous  place  on  the  land 
and  in  the  town  or  village  in  or  nearest  to  which  the 
said  land  is  situated,  a  notice  for  the  sale  of  the  said 
Under-tenure  on  some  fixed  date  not  less  than  twenty 
days  from  the  hanging  up  of  the  said  notice  in  the 
Court  in  which  the  decree  is  in  course  of  execution. 


t  Repealed  by  Act  I  of  1903. 
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It  is  only  where  the  judgment-debtor  is  in  receipt  of  the  entire  16  annas 
share  of  the  rent  that  in  execution  of  a  decree  for  rent  the  under-tenure  can  be 
sold. — Dwarkanath  ChaJcravuti  v.  Suvridra  Nath  Chowdhuri,  8  C.  L.  R.,  407. 
So  where  an  under-tenure  is  created  under  a  co-sharer  landlord  by  Kabuliat. — 
Dwarkanath  Chuckerbutty  v.  Dhun  Monee  Choivdrain,  15  W.  P.,  524. 

Portion  of  an  under-tenure  cannot  be  sold  by  a  co-sharer  landlord  under 
this  Act. — Gobind  Chunder  Roy  Chowdhry  v.  Ram  Chunder  Choivdhry,  22  W. 
R,  421. 

5.  The  said  notice  shall  specify,  in    the    words    used 
Notice  of  sale  what  to     in  the  plaint  in  the  suit  in  which  the 

contain,  decree  was  made,    the    name   of  the 

village,  estate,  and  pergunnah  or  other  local  division,  in 
which  the  land  comprised  in  the  said  Under-tenure  is 
situated,  the  yearly  rent  payable  under  the  said  Under- 
tenure,  and  the  gross  amount  recoverable  under  the 
said  decree. 

6.  If  the  sum  due  under  the  decree,    together    with 
How  the  sale  may  be     interest  to  date  of  payment    and    all 

stopped,  costs  of  process,  be  paid    into    Court 

at  any  time  before  the  sale  commences,  whether  by  the 
defaulting  holder  of  the  Under-tenure  or  any  one  on  his 
behalf,  or  any  one  interested  in  the  protection  of  the 
Under-tenure,  such  sale  shall  not  take  place  ;  and  the 
provisions  of  Section  13  of  Regulation  VIII  of  1819, 
for  the  recovery  of  sums  paid  by  other  than  the  default- 
ing holder  of  the  Under-tenure  to  stay  the  sale  of  the 
Under-tenure,  shall  be  applicable  to  all  similar  payments 
made  under  this  Section. 

JJ nder  s.  6  if  the  sum  due  under  a  decree,  together  with  interest  to 
date  of  payment  and  all  costs  of  process,  be  paid  into  Court  at  any  time 
before  the  sale  commences,  whether  by  the  defaulting  holder  of  the  under- 
tenure,  or  any  one  on  his  behalf,  or  any  one  interested  in  the  protection 
of  the  under-tenure,  such  sale  shall  not  take  place,  and  the  provisions  of 
s.  13,  Keg.  VIII  of  1819  for  the  recovery  of  sums  paid  by  others  than  the 
defaulting  holder  of  the  under-tenure  to  stay  the  sale  of  the  said  under- 
tenure,  shall  be  made  applicable  to  all  similar  payments  made  under  s.  6. 
— Kartick  Surmah  v.  Bydonath  Saeenee,  10  W.  R.,  205. 

7.  The    Under-tenure  shall  be  sold  to  the  highest 
Sale  to  be  to  the  high-      bidder  in  open  Court. 

est  bidder. 

8.  The  party  who  shall  be  declared  to  be  the  pur- 
Purchaser  to  deposit     chaser  shall    be    required    to   deposit 

25  per  cent.  immediately,  in  Cash  or  Government 

Currency  Notes,  twenty-five  per  cent,  of  the  amount  of 
his   bid ;    and,    in    default   of  such  deposit,   the  Under- 
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tenure  shall  be  put  up  again  and  sold  forthwith,  or  on 
the  next  ensuing  Office  day. 

9.  The  full  amount  of  the  purchase-money  shall  be 

made  good  by   the    purchaser    before 

Deposit  to  be  forfeited  i.      !•  xi_       •  •    1  j»        i  n  ,, 

if  balance  of  purchase  sunset  ol  the  eighth  day  from  that 
money  be  not  paid  up  in  on  which  the  sale  of  the  Under- 
tenure  took  place,  reckoning  that  day 
as  one  of  the  eight  ;  or,  if  the  eighth  day  be  a  Sunday 
or  other  close  holiday,  then  on  the  first  Office  day  after 
the  eighth  day  :  and,  in  default  of  payment  within  the 
prescribed  period  as  aforesaid,  the  deposit  shall  be  for- 
feited to  the  Government,  and  the  Under-tenure  shall 
be  re-sold,  and  the  defaulting  purchaser  shall  forfeit  all 
claims  thereto  or  to  any  part  of  the  sum  for  which  the 
said  Under-tenure  may  be  subsequently  sold.  If  the 
proceeds  of  the  sale  which  may  be  eventually  completed 
be  less  than  the  price  bid  by  the  defaulting  purchaser, 
the  difference  shall  be  leviable  from  him  under  the  law 
for  enforcing  the  payment  of  money  in  satisfaction  of  a 
decree  for  arrears  of  rent. 

10.  The  provisions  of  all  the  Sections  of  this  Act 
Provisions  as  to  sales     with    regard    to    sales,  shall    also    be 

to  apply  to  ail  re-sales.  applicable  to  all  re-sales,  under  this 
Act,  which  may  be  rendered  necessary  by  the  default 
of  any  purchaser. 

A  sale  under  s.  10  is  a  "proceeding"  within   the   meaning  of  s.  10.— 
Divarkanath  Sein  v.  Chunder  Mohan  Mitter,  12  "W.  R,  326. 

11.  When    the    purchase-money  shall    have  been 

paid  in   full,  the  Officer  holding:  the 

Certificate  and  posses-  i        i     n       •         ,:  i  ^      .  • 

sion  to  be  given  to  pur-  sale  shall  give  the  purchaser  a  Uerti- 
chaser  on  payment  by  ficate  in  the  form  prescribed  in  the 
Schedule  annexed  to  this  Act;  and 
shall  further,  on  the  purchaser  making  application  and 
depositing  the  requisite  costs,  depute  an  Officer  or  Ameen 
to  put  him  in  possession  of  the  Under-tenure  in  the 
customary  manner,  and  to  publish  the  fact  of  the 
purchase  to  the  cultivators  of  the  lands  comprised 
therein. 

12.  From  the  proceeds   of  the  sale  of  the  Under- 
Proceeds  of  sale  how     tenure,  the  Officer  holding    such   sale 

to  be  dealt  with.  shall  repay  to  the  judgment-creditor 
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the  necessary  expenses  incurred  by  him  in  procuring  it ; 
and  after  satisfying  the  decree  in  execution  of  which 
the  sale  was  made,  shall  hold  the  residue,  if  any,  in 
deposit  on  acount  of  the  defaulting  holder  of  the  Under- 
tenure. 

13.  An  appeal  shall  lie  to  the  Collector  from  any 

proceedings  of  a  Deputy  or  Assistant 
ppea .  Collector,  if  made  within  fifteen  days  ; 

and  to  the  Commissioner  from  any  original  proceedings 
of  a  Collector,  under  this  Act,  if  made  within  thirty 
days  from  the  date  of  the  sale :  but  no  proceedings 
under  this  Act  shall  be  reversed  or  modified  in  appeal, 
except  upon  the  ground  of  irrelevancy  of  the  law,  or  of 
such  an  irregularity  in  procedure  as,  in  the  opinion  of 
the  appellate  authority,  has  caused  injury  to  the  in- 
terests of  one  of  the  parties  to  the  suit  in  which  the 
decree  was  passed. 

An  appeal  to  the  Collector  is  not  necessary  as  a  condition  precedent  to 
a  suit  in  the  Civil  Court  under  s.  13,  Act  VIII  (B.  C.)  of  1865.— Nugendro 
Chunder  Ghose  v.  Musruff  Bibee,  15  W.  R.,  17. 

The  jurisdiction  of  a  zillah  judge  over  a  particular  place  does  not  neces- 
sarily imply  the  jurisdiction  of  the  Collector  of  the  same  district.  The  fact 
of  there  having  been  a  custom  for  revenue  sales  of  a  particular  village 
being  made  by  an  officer  whose  jurisdiction  might  now  be  proved  to  have 
been  illegal,  is  no  valid  ground  for  impeaching  a  sale  made  on  the  same 
place  by  an  officer  of  another  district,  whose  jurisdiction  is  legally  incon- 
testible. — Kalicoomar  Mookerjee  v.  Maharajah  Mahatab  Chund  Bahadoor,  1 
R.  C.  and  C.  R.,  85. 

This  section  does  not  apply  to  appeals  in  putni  sales. —Board's  Misc. 
Pro.,  4867. 

14.  No  appeal  as  of  right  shall  lie  from  any  order 
,  „    . .  passed    in    appeal    under    this    Act  ; 

Power  ot  Revision  \  /-*  *      •  •  • 

but  a  Commissioner,  in  any  case  in 
which  an  appeal  has  been  heard  by  a  Collector,  and  the 
Board  of  Revenue,  in  any  case  in  which  an  appeal  has 
been  heard  by  the  Commissioner,  may  call  for  the 
record  at  any  time  within  three  months  from  the  date 
of  the  order  passed  in  appeal,  and  pass  thereon  such 
orders  as  they  may  think  proper. 

Where  sale  is  postponed  fresh  notice  ought  to  be  issued.— Board's  Misc. 
Pro.,  1890. 

Commissioner  may  set  aside  an  irregular  or  illegal  sale  held  under  this 
Act.— Board's  Misc.  Pro.,  1892. 

13 


9>8  APPENDIX. 

15.    If  any  sale  of  an  Under-tenure  shall,  under  either 

of  the  two  preceding  Sections,  be  set 

Purchaser  to  recover     aside,  the  purchaser  shall  be  entitled 

purchase  money  in  such        .  x,        1      . ,  , 

manner  as  appellate  or     to  receive  back  the   purchase-money 
revising  authority  may     witn  or  without  interest,   and  in  such 

direct     if    sale    be    set  .  , .  .    . 

aside.  manner  as    the    appellate  or  revising 

authority  may  in  each  instance  direct. 
Any  order  for  the  recovery  of  the  purchase-money  or 
interest,  passed  by  such  appellate  or  revising  authority 
as  aforesaid,  may  be  enforced  by  the  process  in  force 
under  decrees  for  the  recovery  of  arrears  of  rent. 

16.     The  purchaser  of  an  Under-tenure  sold  under 
this    Act  shall  acquire  it  free  of  all 

Purchaser   to   acquire       .  •,  i  •    1  i 

the  Under-tenure,  with     incumbrances     which    may    nave    ac- 
certain  exceptions,  free     cruec[    thereon    by    any    act    of    any 

holder  of  the  said  Under-tenure,  his 
representatives,  or  assignees,  unless  the  right  of  making- 
such  incumbrances  shall  have  been  expressl}r  vested  in 
the  holder  by  the  written  engagement  under  which  the 
Under-tenure  was  created,  or  by  the  subsequent  written 
authority  of  the  person  who  created  it,  his  representa- 
tives, or  assignees.  Provided  that  nothing  herein  con- 
tained shall  be  held  to  entitle  the  purchaser  to  eject 
Khoodkasht  ryots  or  resident  and  hereditary  cultivators, 
nor  to  cancel  bond-fide  engagements  made  with  such 
class  of  ryots  or  cultivators  aforesaid  by  the  late  incum- 
bent of  the  Under-tenure  or  his  representatives,  except 
it  be  proved,  in  a  regular  suit  to  be  brought  by  cuch 
purchaser  for  the  adjustment  of  his  rent,  that  a  higher 
rent  would  have  been  demandable  at  the  time  such  en- 
gagements were  contracted  by  his  predecessor.  Nothing 
in  this  Section  shall  be  held  to  apply  to  the  purchase 
of  a'tenure  by  the  previous  holder  thereof,  through 
whose  default  the  tenure  was  brought  to  sale. 

An  auction-purchaser  of  an  under-tenure  at  a  sale  under  Act  VIII 
(B.  C.)  of  1865,  finding  an  incumbrance  thereon  created  t>y  his  predecessor 
in  the  shape  of  a  mokurruree  lease,  sued  the  lessee  to  recover  khas  posses- 
sion of  the  land  covered  by  the  mokurruree.  Defendant  pleaded  a  right  of 
occupancy  founded  on  his  having  cultivated  the  laud  for  more  than  12  years. 
Held,  that  the  defendant  \v:i.s  protected  from  ejectment.— tfU  Madkub  Kur- 
Motor  v.  Shfboo  Pal,  13  W.  R.,  410  :  S.  ( \,  5  B.  L.  R,,  Ap.,  18.  See  also  Purgaee 
Singh  v.  Purtap  Xarain  Singh,  r.  B.  L.  R,,  Ap.,  20  :  S.  C,  11  W.  R„  253; 
Bh'olanath  Ohossal  v.  Redarnath  Banerjee,  Ifi  W.  R.,  106,  Emam  AH 
Mestory  v.  A  tor  AH  Khan,  22  W,  R,  133. 
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An  auction-purchaser  is  not  at  liberty,  without  notice  of  his  intention 
to  cancel  a  pre-existing  under-tenure,  or  other  act  on  his  part,  to  avoid  an 
incumbrance. — Gobind  Chunder  Bose  v.  Alimooddeen,  11  W.  R.,  160.  ^  But 
in  the  case  of  Unnoda  Churn  Diss  Biswas  v.  Mothura  Nath  Dass  Biswas, 
I.  U  R.,  4  Cal.,  860  :  S.  C,  4  C.  L.  R.,  6,  it  was  held  that  under  this  section 
under-tenures  become  void  ipso  facto  by  the  sale,  and  are  not  merely  void- 
able at  the  option  of  the  purchaser. 

An  auction-purchaser  has  a  right  to  get  rid  of  an  intermediate  holding 
such  as  a  howlah,  so  far  as  to  substitute  himself  for  the  howlahdar  in  res- 
pect of  the  collection  of  the  ryots. — Mohioodeen  Mahomed  v.  Ram  Kishore 
Koondoo,  22  W.  R.,  311. 

If  the  holder  of  an  under-tenure  allows  his  tenant  to  occupy  the  land 
rent-free  for  more  than  twelve  years,  the  interest  thus  created  in  the  latter 
is  an  incumbrance  upon  the  under-tenure  as  much  within  the  reason  of 
Act  VIII  (B.  C.)  of  1865,  s.  16,  as  if  the  holder  had  made  a  rent-free  grane 
or  given  a  nominal  lease. — Mahomed  Askur  v.  Mahomed  Wasusk,  22  W. 
R.,  413. 

Where  a  skikmee  tenure  was  sold  under  Act  VIII  (B.  C.)  of  1865,  and 
the  skikmeedar  was  found  to  be  under-tenant  of  the  zemindar,  the  shikmee 
pottah  not  giving  the  privilege  of  making  incumbrances,  e.  g.,  the  incum- 
brances of  a  jumai  tenure  of  a  person  who  was  not  a  khoodkhast  ryot. — 
Huree  Naram  Chatter jee  v.  Wooma  Churn  Mookerjee,  19  W.  R.,  169. 

The  auction-purchaser  of  an  under-tenure  acquires  it  free  from  any 
lakhiraj  incumbrance  created  by  the  previous  holder,  if  the  latter  had  no 
authority  to  create  such  an  incumbrance.— Issur  Chunder  Chuckerbuty  v. 
Bistoo  Chunder  Chuckerbutty,  12  W.  R.,  32  :  S.  C,  3  B.  L.  R.,  Ap.,  97. 

Share-holders  with  a  tenant  are  primarily  liable  with  him  to  the 
zemindar  for  the  rent  of  the  tenure,  unless  the  zemindar  comes  to  a  separate 
agreement  with  them  for  the  payment  of  their  share.  Where  parties  hold 
under  or  through  the  tenant,  the  zemindar  is  not  bound  to  recognize  their 
holding  as  a  separate  holding,  and  his  taking  the  rent  of  the  whole  tenure, 
or  a  part  of  it,  from  their  hands,  does  not  of  itself  amount  to  such  a  re- 
cognition as  is  contemplated  in  this  section. — Sreenath  Chuckerbutty  v. 
Sreemunto  Lushkur,  10  W.  R.,  467:  S.  C,  8  B.  L.  R.,  240,  note. 

If  a  piece  of  land  constituting  a  tenure  is  sold  without  the  consent  ot 
the  zemindar,  the  purchaser  can  be  only  treated  as  holding  a  rent-fref 
tenure  subject  to  that  of  the  original  tenant,  such  rent-free  holding  being 
an  iflcumbrance  which  can  l>e  avoided  by  the  purchaser  when  the  tenure 
itself  is  sold  under  this  Act. — Shib  Doss  Banerjee  v.  Bamun  Doss  Mookerjee, 
15  W.  R.,  360  :  S-  C,  8  B.  L.  R.,  237. 

A  house  built  on  a  tenure  cannot  be  considered  "  an  incumbrance " 
within  the  meaning  of  that  word  in  this  section. — Ib> 

In  a  suit  by  the  purchaser  to  get  rid  of  an  under-tenure  set  up  by  de- 
fendants, held,  that  under  the  strict  provisions  of  this  section  no  sanction 
of  the  zemindar  would  avail,  unless  the  right  was  vested  in  the  holder  by 
the  written  engagement  under  which  the  under-tenure  was  created,  or  by 
the  subsequent  written  authority  of  the  person  who  created  it,  or  his  re- 
presentatives.— Es han  Chunder  Mojoomdar  v.  Hurish  Chunder  Ghose,  21  W 
R.,  136. 

The  right  given  to  a  purchaser  under  this  section  is  given  to  the  pur- 
chaser of  an  under-tenure,  and  not  to  the  purchaser  of  a  share  of  an 
under-tenure.  A  sharer  with  limited  interest  cannot  sell  the  whole  under- 
tenure  under  this  Act  for  arrears  recoverable  either  under  that  Act  or  Act 
X  of  1859. — Sham  Chand  Mitter  v.  Juggut  Chunder  Sircar,  22  W.  R.,  541. 

If  a  lessor  enters  into  an  agreement  with  another  person  to  get  rid  of 
his  lessee  by  meaus  of  a  fictitious  sale  for  arrears  of  rent  and  to  share  the 
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profits  of  the  transaction,  that  is  a  fraud  against  the  lessee.  The  person 
with  whom  such  agreement  is  made,  must  not  be  considered  as  having  the 
rights  of  an  auction-purchaser  under  this  Act,  but  only  those  of  a  private 
purchaser. — Sreenath  Ghose  v.  Hurnath  Butt  Choivdhry,  18  W.  E.,  240  :  S.  C, 
9  B.  L.  K.,  220. 

Where  an  auction -purchaser  did  not  avail  himself  of  the  power  vested 
in  him  by  law  to  avoid  or  annul  a  tenure  created  by  his  predecessor,  held, 
that  it  was  not  open  to  any  person  now  holding  his  estates,  and  still  less  to 
a  mere  lessee  claiming  under  him,  to  avoid  the  tenure.  The  giving  of  re- 
ceipts for  rent,  coupled  with  the  fact  of  payment  of  rent  at  the  same  rate 
down  to  the  present  time,  is  evidence  of  confirmation  of  the  tenure  by  the 
auction-purchaser  and  his  successor. — Tara  Chand  Butt  v.  Musst.  Wake- 
noonissa  Bibee,  7  W.  R,  91. 

This  section  does  not  apply  to  the  purchaser  of  the  rights  and  interests 
of  the  holder  of  a  fractional  share  in  an  under-tenure. — Harasundari  Basi 
v.  Kistomani  Chowdhrain,  5  B.  L.  R.,  Ap.,  37  ;  13  W.  R.,  257. 

The  object  of  this  section  is  to  protect,  not  merely  any  one  class  of 
tenants,  but  the  leaseholder  of  the  particular  land  leased  :  the  expression 
"  khodkasht  raiyats "  as  used  herein  means  "  resident  and  hereditary 
cultivators." — Koontee  Bebee  v.  Hirdoy  Nath  Burreepa,  16  W.  R.,  206. 

Where  the  rights  and  interests  of  a  judgment-debtor  are  sold  in  execu- 
tion under  this  Act,  the  tenure  itself  does  not  pass,  much  less  does  it  pass 
free  of  all  incumbrances  ;  and  the  purchaser  is  not  entitled  to  eject  tenants 
who  has  been  occupying  and  cultivating  the  land  for  more  than  twelve 
years. — Rajkishen  Mookerjee  v.  Busruth  Sootrodhur,  15  W.  R ,  234. 

The  sale  of  a  tenure  under  this  section  does  not  ipso  facto  annul  all 
incumbrances,  but  certain  incumbrances  are  recognized  by  this  section  to 
survive  such  sale. —  Umasundari  Basi  v.  Bibul  Mandal,  3  B.  L.  R.,  A.  C, 
183  ;   11  W.  R.,  563. 

Holding  rent-free  or  at  a  nominal  rent  is  incumbrance. — Mahomed  Askur 
v.  Mahomed  Wasuck,  22  W.  R.,  413. 

17.     The  purchaser  of  an  Under-tenure  sold  under 

zemindar  how  to  pro-  this  Act  sha11  aPP]y  to  the  Zemindar 
ceed  if  purchaser  do  not  or  other  landholder,  within  fifteen 
days  from  the  day  of  sale,  to  have 
his  name  registered  in  the  Zemindar  or  other  land- 
holder's books  as  the  purchaser,  and  shall  execute  a 
kubooleut  on  the  same  terms  and  conditions  on  which 
the  Under-tenure  was  held  by  the  defaulter  ;  and,  if  such 
application  be  not  made  within  fifteen  days,  it  shall  be 
lawrful  for  the  Zemindar  or  other  landholder  to  sue  the 
said  purchaser  under  the  provisions  of  Clause  1  of 
sec.  23  of  A.ct  X  of  1859. 

Where  an  auction-purchaser  under  Act  VIII  (B.  C.)  of  1865  of  a 
shikmee  tenure  receives  possession  from  an  officer  cf  the  proper  Court  in  the 
usual  manner,  he  is  not  chargeable  with  unlawful  dispossession  or  forcible 
ouster.— Issur  Chunder  Chuckerbutty  v.  Bistoo  Chunder  Chuckerbutty,  12  W. 
R.,  32  :  S.  C,  3  B.  L.  R.,  Ap.,  97. 

In  a  case  between  the  purchaser  of  a  putni  talook  at  an  auction-sale 
under  Act  VIII  (B.  C.)  of  1865  and  a  party  claiming  as  dur-ijaradar,  the 
point  to  be   decided   is  whether  the  latter  was  bond  fide  in  possession  by 


APPENDIX.  101 

collecting  rent.  If  he  was,  the  question  of  the  voidance  or  voidability  of 
the  tenure  is  not  one  which  can  be  disposed  of  in  the  Collector's  Court. — 
Gunga  Ram  Santra  v.  Ram  Komul  Chatter jee,  13  W.  R.,  69. 

18.     {Repealed  by  Act  XII  of  1873). 

Schedule  referred  to  in  Section  XL 

I    certify    that    A.  B.    has    purchased,    under    Act 
VJII  of  1865,  the  Under-tenure  (as  specified  in  the  notice 
of  sale),  and  that  his  purchase  took  effect  on  the 
day  of  (being  the  day  after  that  fixed   for 

the  last  day  of  payment). 

(Signed)    C.  D.  Collector. 


THE  CESS  ACT,  1880  (ACT  IX,  B.  C,  1880). 

S.  34  provides  how  valuation  roll  is  to  be  prepared. 

S.  41.     Except  as  otherwise  in  this  Act  provided — 

(2)  Every  holder  of  a  tenure  shall  yearly  pay  to  the  holder  of  the 
estate  or  tenure  within  which  the  land  held  by  him  is  included  the  entire 
amount  of  the  road-cess  and  public  works  cess  calculated  on  the  annual 
value  of  the  land  comprised  in  his  tenure  at  the  rate  or  rates  which  may 
have  been  determined  for  such  cesses  respectively  for  the  year  as  in  this 
Act  provided,  less  a  deduction  to  be  calculated  at  one-half  of  the  said  rates 
for  every  rupee  of  the  rent  payable  by  him  for  such  tenure 

S.  42.  (S)  Every  holder  of  a  rent-paying  tenure  and  every  cultivating 
raiyat  shall  pay  the  amount  of  road-cess  and  public  works  cess  due  by  him 
in  instalments  in  the  proportion  of  the  instalments,  of  rent  payable  in  res- 
pect of  the  tenure  or  holding  of  such  tenure-holder  or  raiyat  : 

Provided  that  in  cases  in  which,  according  to  local  usage  or  to  the 
terms  of  any  agreement,  no  part  of  such  rent  falls  due  before  the  end  of 
the  year  on  account  of  which  it  is  payable,  the  tenure-holder  or  raiyat 
shall  pay  the  amount  of  road-cess  and  public  works  cess  due  by  him  in 
two  equal  instalments  upon  such  days  as  shall  be  for  that  purpose  ap- 
pointed by  any  order  of  the  Lieutenant-Governor. 

S.  47.  Every  holder  of  an  estate  or  tenure  to  whom  any  sum  may  be 
payable  under  the  provisions  of  this  Act  may  recover  the  same  with  interest 
at  the  rate  of  twelve  and  half  per  centum  per  annum  in  the  same  manner 
and  under  the  same  penalties  as  if  the  same  were  arrears  of  rent  due  to 
him. 

THE  BENGAL  DRAINAGE  ACT,  1880  (VI,  B.  C,  OF  1880). 

S.  32  provides  apportionment  of  costs  payable  by  the  holders  of 
lands. 

S.  41 A  provides  for  recovery  of  share  of  payments  from  co-sharers. 

S.  42  provides  for  recovery  from  subordinate  tenants  of  costs  paid  by 
proprietors. 

S.  43  empowers  superior  tenants  paying  such  costs  to  enhance  the 
rent  of  his  sub-tenants,  provided  the  sub-tenants  do  not  elect  to  pay  a 
proportionate  amount  of  such  costs. 
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S.  44.  (1)  The  sum  payable  to  a  landholder  or  superior  tenant  in  any 
one  year  under  clause  (b)  of  section  42  or  under  clause  (6)  of  section  43  shall 
be  payable  by  equal  instalments  upon  the  days  appointed  for  the  payment  to 
such  landholder  or  superior  tenant  of  the  rent  of  the  lands  concerned,  and 
shall  be  recoverable  as  if  the  same  were  an  arrear  of  rent. 

{2)  &  (3)  provide  for  decision  of  disputes  as  to  amount  payable. 

S.  44 A  provides  for  recovery  of  costs  paid  by  any  landholder  or  superior 
tenant  by  a  summary  process  through  the  Collector  from  tenants. 


THE  BENGAL  SANITARY  DRAINAGE  ACT  (VIII,  B.  C ,  OF  1895). 

S.  23.  Any  holder  of  an  estate  or  tenure,  who  shall  pay  to  the  Collector 
any  instalment  of  such  rate  payable  under  the  last  preceding  section  shall 
be  entitled  to  recover  half  the  amount  of  the  instalment  so  paid  from  the 
holder  of  a  tenure  or  cultivating  raiyat  holding  lands  within  the  local  area 
under  such  holder  of  an  estate  or  tenure  in  the  same  proportion  and  in 
the  same  manner  as  he  is  entitled  to  recover  road-cess  or  public  works  cess, 
payable  under  the  provisions  of  the  Cess  Act,  1880. 

S.  24.  Any  holder  of  a  tenure,  who  shall  pay  to  the  holder  of  an  estate 
'or  tenure  the  sum  due  to  such  holder  under  the  last  preceding  section, 
shall  be  entitled  to  recover  half  the  sum  so  paid  from  the  cultivating  raiyats 
holding  lands  within  the  local  area  under  such  holder  of  a  tenure,  in  the 
same  proportion  and  in  the  same  manner,  as  he  is  entitled  to  recover 
road-cess  or  public  works  cess,  payable  under  the  provisions  of  the  Cess 
Act,  1880. 

THE  BENGAL  EMBANKMENT  ACT  (II,  B.  C,  OF  1882). 

S.  74.  Every  zemindar  or  tenure-holder  to  whom  any  sum  or  instal- 
ment thereof  is  payable  under  an  order  made  in  pursuance  of  s.  68  may 
recover  the  same  with  interest  as  aforesaid  in  the  manner  provided  for  the 
recovery  of  arrears  of  rent  in  respect  of  putni  tenures  by  the  provisions  of 
clauses  2  and  3  of  section  8,  sections  9,  10,  14,  15  and  clauses  1,  2  and  3  of 
section  17  of  Regulation  8  of  1819,  as  amended  by  Bengal  Act  VIII  of  1865, 
or  by  the  provisions  of  any  similar  Act  for  the  time  being  in  force: 

Provided  that  the  right  or  interest  of  any  person  holding  from  the 
defaulter  shall  not  be  affected  by  any  sale  held  under  these  provisions. 


ACT  XI  OF  1859. 

Registry  of  tenures  (to  save  than  from  cancellation  on  sale  of  the  parent 
estate  at  a  revenue  sale). 

S.  37  provides  that  the  purchaser  of  an  entire  estate  sold  under  this 
Act  shall  acquire  it  free  of  all  incumbrances,  except,  amongst  others, 
tenures  and  farms  duly  registered  under  this  Act. 

S.  38  provides  rules  for  the  registration  of  taluqdari  and  other  similar 
tenures  created  since  the  time  of  settlement,  and  held  immediately  of 
the  proprietors  of  estates,  and  of  farms  for  terms  of  years  so  held. 

S.  40  provides  : — The  holder  of  any  taluqdari  or  other  similar  tenure, 
such  as  is  described  in  s.  38  of  this  Act,  desirous  of  registering  it,  shall 
apply  by  petition  to  the  Collector  of  the  District  to  which  the  estate 
belongs.*  (Then  follows  the  form  of  the  application.  Bengal  Act  III  of 
of  1862   provides  that  such   application  is  to  be  made  within  3  months  of 
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the  date  of  the  deed  constituting  the  tenure  and  it  makes  the  fee  charge- 
able on  the  application  at  5  P.  C.  on  the  rent  up  to  Rs.  1,000  and  at  1  P.  C. 
on  the  rent  above  that  sum). 

S.  41  deals  with  the  procedure  to  be  adopted  by  the  Collector  on 
such  application  for  common  registry  and  s.  42  deals  with  the  procedure  on 
application  for  special  registry  of  any  tenure. 

S.  46.  The  actual  expenses  of  any  measurement,  survey  or  local  inquiry 
made  under  ss.  42  and  44  of  this  Act  shall  be  borne  by  the  party  who  ap- 
plies for  the  registry  of  his  tenure  or  farm  ;  and  such  party  may  be  re- 
quired by  the  Collector  from  time  to  time  to  make  such  advances  on  this 
account  as  he  may  consider  necessary.  (Such  expenses  are  not  payable  in 
case  of  application  for  common  registry). 

S.  47.  No  civil  Court  shall  be  competent  to  order  the  Revenue-autho- 
rities to  enter  any  tenure  or  farm  in  the  special  register. 

Provided  always  that  the  refusal  of  the  Revenue-authorities  so  to 
register  any  tenure  or  farm  shall  not  affect  the  title  of  the  holder,  whatever 
it  may  be. 

S.  48.  Subject  to  the  general  law  of  limitation,  any  person  thinking 
himself  wronged  by  the  registry  of  a  tenure  or  farm  may  file  a  suit  for 
the  cancelment  of  the  same. 

S.  39  Provides  for  two  kinds  of  registration  :  (1)  common  and  (2) 
special.  The  second  avails  against  all  purchasers  at  a  revenue-sale  includ- 
ing the  Government,  and  the  first  avails  against  all  such  purchasers  except 
the  Government. 


THE 

CONSTRUCTIONS 

OF  THE 

REGULATIONS  AND  ACTS,  ISSUED  BY  THE  COURT 

OF  THE  SUDDAR  DEWANY  ADAWLUT, 

FROM  1798  TO  1845. 

1.  The  provisions  of  S.  8,  Reg.  VIII  of  1819,  ex- 
pressly referring  to  zemindars,  lakhirajdars  cannot 
avail  themselves  thereof. — Dated  the  5th  of  May,  1820, 
p.  123. 

2.  According  to  the  spirit  of  S.  8  of  Reg.  VIII  of 
1819,  as  the  day  for  the  presentment  of  petitions  on  the 
part  of  zemindars  for  the  mid-year  sale  falls  in  the 
vacation,  it  must  be  deemed  commutable  for  the  next 
day  after  the  re-opening  of  the  Civil  Court,  and  the  sale 
must  not  take  place  until  a  month  from  and  after  such 
day.— Dated  the  15th  Sept.,  1820,  p.  129. 

3.  A  zemindar  is  not  entitled  to  transfer  to  an 
ijaradar  his  right  of  obtaining  periodical  sales  of  putni 
tenures  for  arrears  of  rent,  under  Reg.  VIII  of  18 19, 
the    individuals    specified  in  the  Section  above    quoted, 
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as  entitled  to  apply  for  periodical  sales,  being  proprietors 
under  direct  engagements  with  the  Government. — Dated 
7th  Sept.,  1827,  p.  170. 

4.  On  the  question,  as  to  whether  a  farmer  under 
the  Court  of  Wards  has  the  right  of  bringing  to  sale 
dependant  talooks  under  Regulation  VIII  of  1819,  the 
Court,  on  the  4th  September,  1S29,  observed,  that  the 
Collector,  (or  more  strictly  speaking  the  Court  of 
Wards,)  stands  in  the  place  of  the  zemindar ;  and  that 
a  surbarakar,  appointed  by  the  Collector,  has  the  same 
powers  as  a  surbarakar  appointed  by  the  zemindar,  (were 
he  of  age,)  would  have,  and  is  answerable  to  the  Collec- 
tor for  every  thing  he  does  in  the  management  of  the 
estate  ;  and  that  a  farmer,  under  a  lease  from  the  Col- 
lector, being  responsible  to  the  Collector  for  nothing 
but  the  rent  he  has  agreed  to  pay,  stands  exactly  in 
the  same  predicament  as  a  farmer  under  a  lease  from  a 
zemindar.— Dated  the  4th  Sept.,  1829,  p.  195. 

5.  A  sudder  putnidar  cannot  exercise  the  same 
authority  as  is  possessed  by  a  zemindar,  with  respect  to 
his  under-tenants,  of  selling  the  tenure  of  his  durputni- 
dar  without  previous  application  to  the  Court. — Dated 
the  27th  Nov.,  1829,  p.  197. 

6.  If  the  auction  purchaser  do  not  pay  the  balance 
of  the  purchase-money  by  noon  of  the  eighth  day  from 
the  day  of  sale,  he  forfeits  by  his  failure  the  fifteen  per 
cent,  deposited  by  him  on  the  day  of  sale,  and  all 
right  to  benefit  by  an  increased  price  at  a  second  sale, 
while  he  will  be  answerable  for  any  deficiency  ;  and  that 
the  forfeited  percentage  is  to  be  considered  as  part  of 
the  proceeds  available  for  the  benefit  of  the  defaulter. 
Should  this  last  be  sufficient  to  cover  the  balance  claimed 
by  the  zemindar,  no  further  sale  need  take  place  ;  other- 
wise (if  the  balance  be  not  previously  paid  by  the  de- 
faulter) the  talook  must  be  re-sold  on  the  eighth  day, 
and  any  surplus  of  the  forfeited  percentage  and  of  the 
proceeds  of  the  second  sale,  after  liquidating  the  zemin- 
dar's demand,  must  be  paid  to  the  defaulting  talookdar. 
—Dated  the  24th  Dec,  1830,  p.  211. 

7.  As  the  actual  defaulter  is  prohibited  from  pur- 
chasing the  putni  tenure,  a  fictitious   purchase,  contrary 
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to  the  law,  cannot  confer  upon  him  the  right  of  cancel- 
ling the  under- tenures  ;  and  that  consequently  the  holder 
of  any  such  tenure,  in  the  event  of  the  power  of  cancel- 
ling having  been  exercised,  has  his  remedy  in  an  action 
for  recovery  of  possession  against  the  fictitious  pur- 
chaser, laying  his  suit  at  the  value  at  which  he  estimates 
his  interest  in  the  property, — Dated  the  16th  August, 
1839,  p.  525. 

(The  references  are  to  the  edition  of  1855  by  Mr.  C. 
T.  Buckland  These  constructions  gradually  became 
obsolete  on  the  repeal  of  Reg.  X  of  1796  by  Act  VIII  of 
1868). — See  Interpretation  of  Indian  Statutes,  p.  6. 


RULES  OF  THE  BOARD  OF  REVENUE  RESPECTING 

SALES  FOR  THE  RECOVERY  OF  ARREARS  OF 

PUTNI  RENTS. 

1.  One  petition  only  need  be  presented  for  thp  sale  of  any  or  all  of  the 
tenures  described  in  s.  8,  clause  1,  Regulation  VIII  of  1819,  contained  in 
one  estate.  These  sales  are  conducted  by  the  Collector  of  Land  Revenue 
under  s.  3,  Act  VIII  (B.  C.)  of  1865. 

2.  If  the  first  of  Bysakh  or  the  first  of  Kartick  fall  on  a  Sunday  or 
other  close  holiday,  the  petitions  prescribed  in  clauses  2  and  3  of  s.  8  of 
Regulation  VIII  of  1819  must  be  presented  on  the  first  succeeding  day  on 
which  the  office  is  open. 

3.  Every  application  under  s.  8,  Regulation  VIII  of  1819,  should  be 
referred  on  receipt  to  the  record-keeper  for  report,  and  it  should  be  acted 
upon  only  if  the  record-keeper  reports  that  the  applicant  is  the  recorded 
proprietor  of  the  estate. 

4.  A  defaulting  putnidar,  who  has  not  contested  the  arrear  summarily 
undef  the  provisions  of  s.  14,  Regulation  VIII  of  1819,  must,  in  the  event 
of  a  petition  being  presented  at  the  end  of  the  year,  pay  the  amount  claimed 
before  the  day  of  sale;  and  in  like  manner,  in  the  event  of  a  petition  being 
presented  in  the  middle  of  the  year,  he  must  j.ay  the  advertised  balance, 
or  the  requisite  proportion  as  laid  down  in  clause  3,  s.  8,  before  the  day  of 
sale.  Upon  the  date  of  sale,  if  there  is  any  balance  outstanding,  and  the 
zamindar  insists  upon  a  sale,  the  Collector  must  sell.  A  putnidar  who  has 
contested  the  award  summarily  as  above  is  entitled  to  lodge  the  amount  of 
the  arrear  demanded  after  the  lot  has  been  put  up.  Talookdars  of  the 
second  degree,  on  the  contrary,  who  wish  to  stay  the  sale  under  clause  2, 
s.  13,  by  paying  the  amount  of  balance  that  may  be  declared  due  by  the 
person  attending  on  the  part  of  the  zamindar,  must  do  so  before  the  lot  has 
been  called  up.  They  may  of  course  lodge  money  antecedently,  as  allowed 
by  the  same  clause. 

5.  Collectors  should  not  receive  payment  of  arrears  due  from  putnidars. 
Such  payment  should  be  made  to  the  zamindars  direct,  except  when  a 
putnidar,  a  talookdar  of  the  first  degree,  contests  the  demand  of  an  arrear 
made  by  the  zamindar,  in  which  case  deposit  must  be  accepted  to  stay  the 
sale.  This  ruling  does  not  affect  durputnidars,  who  come  under  the  provi- 
sions of  clause  2,  s.  13  of  the  law. 

14 
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6.  No  appeal  lies  to  the  Commissioner  under  s.  13  of  Act  VIII,  B.  C, 
of  1865  against  sales  held  without  decree  obtained.  Powers  of  revision  given 
by  s.  14  of  the  Act  apply  only  to  sales  of  under-tenures  after  decree  ob- 
tained. Commissioners  are,  however,  to  take  notice  of  any  irregularity 
which  may  come  to  their  notice  with  regard  to  such  sales,  with  a  view  to 
preventing  the  repetition  of  them. 

Proprietor  of  a  temporarily  settled  estate  is  not  competent  to  create  a 
putni  taluk.— Misc.  Pro.  1881. 

Collector  cannot  accept  deposit  from  an  unregistered  purchaser  of  a 
putni.  He  cannot  refuse  to  sell  if  the  zamindar  persists  in  the  sale. — Misc. 
Pro.  1858. 

Commissioner  cannot  interfere  where  in  spite  of  the  fact  that  the  Collec- 
tor had  money  in  hand  by  attachment  of  the  putni  under  Act  IV  of  1840 
to  pay  rent  of  the  putni  to  the  zamindar  neglected  to  do  so  and  the  putni 
was  sold.— Misc.  Pro.  1847. 

Collector  is  not  warranted  or  empowered  to  decide  questions  as  to  right 
to  the  rent  on  the  day  of  sale.  He  should  allow  the  application  of  the 
registered  proprietor. — Misc.  Pro.  1858. 

None  but  the  zamindar  or  his  authorized  agent  can  bring  a  putni  to 
sale.— Misc.  Pro.  1882. 

A  putni  cannot  be  created  under  several  estates,  there  must  be  a  putni 
in  respect  of  each  separate  estate  if  the  privileges  of  bringing  to  sale  are 
to  be  enjoyed.  A  zamindar  cannot  ask  for  the  enforcement  of  the  provision 
of  Keg.  VIII  1819  where  the  tenure  to  be  sold  is  not  a  putni  under  the 
law.— Misc.  Pro.  1889. 

Claim  for  cesses  and  interest  is  to  be  allowed  unless  and  until  the  Civil 
Court  decides  otherwise. — Pro.  1901. 

Order  for  forfeiture  under  s.  9  may  be  made  on  the  ninth  day  after  re- 
sale. Commissioner  may  cancel  an  order  of  forfeiture  if  warranted. — Misc. 
Pro.  1894. 

Forfeiture  is  incurred  as  soon  as  default,  is  made.  If  there  be  no  re- 
sale owing  to  settlement  between  the  zamindar  and  the  defaulter,  the  de- 
faulting purchaser  is  not  entitled  to  refund  of  the  forfeited  deposit. — Misc. 
Pro.  1896. 

Collector  cannot  review  his  judgment  in  a  summary  suit,  nor  can  a 
Commissioner  or  the  Board  of  Revenue  authorise  him  to  re-investigate  a 
summary  case  when  once  decided. — C.  O.  1849  ;    Misc.  Pro.  1865. 

Putni  sale  cannot  be  postponed  with  the  consent  of  the  zamindar. — 
Misc.  Pro.  1852. 

Under  s.  14  Collector  may  call  upon  the  zamindar  to  produce  the  en- 
gagement in  which  the  right  of  sale  is  reserved. — Misc.  Pro.  1853. 

Collector  should  not  sell  the  putni  if  before  the  sale  the  zamindar  or 
his  agent  says  that  the  demand  has  been  received.  He  should  not  decide 
upon  the  truth  or  falsity  of  the  statement. — Misc.  Pro.  1857. 

It  is  irregular  to  advertise  sale  to  be  held  in  one  place  and  then  hold  it 
in  another. — Misc.  Pro.  1895. 

Collector  cannot  postpone  sale  because  summary  inquiry  is  not  finished. 
If  the  zamindar  fails  to  produce  putnidar's  kabuliat  the  case  ought  to  be 
struck  off  on  the  day  of  sale.— Misc.  Pro.  1860. 

Zamindar's  agent  cannot  charge  fees  when  the  putnidar  pays  up  the 
demand   before  the  date   of  sale.    No  expenses  can   be  recovered  by  the 
amindar  by  this  summary  proceeding.— Misc.  Pro.  1872. 
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Collector  cannot  go  on  with  the  sale  on  the  ground  that  expenses  only 
have  not  been  paid.— Misc.  Pro.  1873.  He  should  refuse  to  sell  if  the 
zamindar  admits  receipt  of  the  demand  and  persists  in  the  sale  on  the 
ground  that  only  costs  have  not  been  paid.  He  should  hold  the  sale  if  the 
zamindar  refuses  to  accept  tender  of  the  demand  on  the  ground  that  costs 
are  being  tendered  or  paid  and  persists  in  the  sale  on  his  own  responsibility. 
—Misc.  Pro.  1880. 

If  the  putnidar  contests  the  zamindar's  demand  on  the  day  of  sale  and 
is  ready  to  deposit  the  demand,  he  should  be  allowed  to  make  such  deposit, 
the  sale  should  be  stayed  and  the  money  is  to  be  held  in  deposit  until  the 
inquiry  is  decided  by  the  Collector,  or  if  a  suit  be  instituted  in  the  Civil 
Court  until  the  decision  of  that  Courtis  obtained.  If  the  objection  is 
found  to  be  invalid  the  amount  in  deposit  is  at  once  to  be  paid  to  the 
zamindar.  If  the  objection  is  found  in  favour  of  the  putnidar  the  amount 
in  deposit  is  to  be  returned  to  the  putnidar  or  such  portion  of  it  as  he  may 
determine. — Misc.  Pro.  1881. 

Act  VIII,  B.  C,  of  1865,  s.  11  refers  to  sales  of  under-tenures  held  in 
satisfaction  of  decrees  for  arrears  of  rent  ;  where  a  purchaser  of  a  putni 
tenders  security  and  the  zamindar  refuses  to  accept  it,  his  remedy  is  by 
application  under  s.  6  of  Reg.  VIII  of  1819  ;  Collector  or  Commissioner  has 
no  jurisdiction  to  give  any  relief. — Misc.  Pro.  1889. 

Under  s.  17,  cl.  '6,  zamindar  can  demand  all  reasonable  charges  in  bring- 
ing the  putni  to  sale.  Collector  may  allow  such  charge  for  the  employment 
of  a  pleader,  or  makhtear  or  revenue  agent,  as  he  considers  reasonable  and 
where  he  considers  such  employment,  if  actually  made,  was  reasonable.— 
Pro.  1902. 

If  there  be  various  attachments  of  the  balance  of  sale-proceeds,  such 
balance  is  to  be  held  for  2  months  for  the  purpose  mentioned  in  s.  17,  cl.  4, 
and  then  applied  to  pay  off  the  attachments  according  to  priority. — Misc. 
Pro.  1867. 

Revenue  payable  by  the  zamindar  ought  not  to  be  deducted  from  the 
sale-proceeds  even  if  the  zamindar  prays  for  it.  The  zamindar  should  draw 
his  due  out  of  the  sale-proceeds  and  deposit  revenue  payable  by  him.— 
Misc.  Pro.  1889. 

{There  being  no  statutory  authority,  the  above  rules  have  not  the  force 
of  law). 
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DRAFT  PETITION  &  NOTICE  UNDER  SECTION  8. 
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DRAFT  NOTICE  OF  DEMAND  OF  SECURITY 
UNDER  SECTIONS  5  &  15. 
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DRAFT  SEZAWUL  UNDER  SECTION  7. 
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DRAFT  UMULDUSTUK  UNDER  SECTION  15. 
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Abatement  and  deduction  : — See  notes  under  S.  3  at  p.  11,  infra, 
and  S.  52  (1)  (6)  of  the  Bengal  Tenancy  Act  VIII  of  1885. 

Suit  for  abatement  lies  if  the  putnidar  is  recognised  a  tenant  by  acts 
of  the  zamindar.— Okhoy  Goomar  Chatterjee  v.  Maharajah  Dkiraj  Mahtab 
Gnand  Bahadoor,  22  W.  R.,  299. 

Immediately  on  the  sole  of  a  putni,  the  relationship  of  landlord  and 
tenant  ceases  between  the  zamindar  and  the  putnidar.  Where  no  rent  is 
receivable  there  can  be  no  abatement. — Brojonath  Singh  Roy  v.  Bhugobutty 
Dassee,  1  W.  R ,  133. 

In  a  suit  by  a  putnidar  to  recover  rent  in  accordance  with  the  terms 
of  a  darputni  lease,  the  defendant  claimed  an  abatement  of  rent  on  the 
ground  that  his  predecessor  had  obtained  such  abatement  in  a  previous 
rent  suit,  in  which  it  appeared  that  the  lessor's  share  was  slightly  less  than 
what  was  described  in  the  lease  :  Held,  that  unless  defendant  could  show 
that  he  had  been  damaged  by  the  plaintiff's  misrepresentation  as  to  the 
extent  of  his  share,  he  could  not  be  relieved  from  his  contract,  at  least  in 
this  shape.—  Qour  Mohun  Roy  v.  Radha  Ramun  Singh,  21  W.  R.,  372. 

No  abatement  to  auction-purchaser — Land  Acquisition  : — Portion  of 
certain  land  held  under  a  putni  having  been  taken  up  by  the  Govern- 
ment, the  zamindar  declared  his  intention  to  grant  no  abatement, 
whereupon  the  putnidar  was  allowed  to  appropriate  the  whole  of  the 
compensation.  The  putni  was  subsequently  sold  for  arrears  of  rent,  with 
notice  of  the  amount  of  the  original  rent  ;  the  putnidar  then  sued  for 
abatement  of  that  rent.  He  did  not  allege  that  he  had  no  notice  of  the 
proceedings  under  the  Land  Acquisition  Act.  Held,  that  the  plaintiff  must 
be  presumed  to  have  had  notice  of  the  proceedings,  that  he  should  have 
inquired  as  to  the  position  of  the  putni,  and  that  he  was  not  entitled  to 
the  abatement  sought  for. — Peari  Mohun  Mookerjee  v.  Audhiraj  A/tab 
Ghand,  10  C.  L.  R.,  526. 

Agreement  for  remission  of  rent : — Putnidars  cannot,  without  covenant- 
ing for  the  same  in  their  agreement,  claim  a  remission  of  rent  on  the  ground 
of  their  zamindar's  having  obtained  a  remission  of  revenue. — Joykishen 
Mookerjee  v.  Permuitun  Banerjee,  2  Hay,  145. 

Lmd  Acquisition: — A  putni  lease  contained  a  clause  by  which  it  was 
stipulated  that  if  any  portion  of  the  demised  lands  should  be  taken  up  by 
the  Government  for  public  purposes,  the  zamindar  and  the  putnidar  should 
divide  the  compensation  allowed  equally.  A  portion  of  the  putni  having 
been  so  taken  and  the  compensation  divided  as  agreed  upon,  it  was  held  in 
a  suit  for  arrears  of  rent  that  the  putnidar  was,  notwithstanding  the  fact 
of  his  having  received  his  moiety  of  the  compensation,  equitably  entitled  to 
abatement  on  the  ground  that  he  had  been  deprived  ot  a  portion  of  the  land 
covered  by  the  putni. —  Uma  Sunkar  Sircar  v.  Tarini  Ghurn  Singh,  11  C. 
L.  R.,  366  ;  I.  L.  R.,  9  Cal.,  571. 

In  a  suit  for  rent  on  account  of  a  putni  mahal,  the  defendant 
putnidar  pleaded  that  he  was  entitled  to  abatement  on  account  of  land 
taken  by  Government  for  which  the  zamindar  himself  has  received  a 
remission  of  revenue,  in  spite  of  the  terms  of  the  kabuleut,  that  he 
shall  not  claim  any  such  abatement.  Held,  that  the  plea  cannot  be 
decided  in  the  present  suit. — Joykristo  Mukerjee  v.  Shib  Chandra  Bannerjee, 
S.  D.  A.  D.,  1857,  29th  March,  No.  349  of  1856,  and  No.  351  of  1856. 

A  putnidar  sued  his  darputnidar  for  arrears  of  rent.  The  Defendant 
alleged  that  a  part  of  the  land  had  been  taken  by  the  Government  24  years 

15 
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previously,  and  claimed  abatement.  Held,  that  the  Limitation  Act  did 
not  prevent  a  defendant  from  setting  up  such  a  plea  ;  but  by  the  conduct 
of  the  defendant,  delay,  and  other  circumstances  combined  his  plea  could 
not  stand. — Ram  Narain  Chuckerbutty  v.  Poolin  Behary  Lall  Singh,  2  C.  L. 
R.,  5. 

Abatement  in  Land  Acquisition  proceeding  :— Where  land  held  in  putni 
is  taken  by  Government  for  public  purposes,  the  proper  mode  of  settling  the 
right  is  to  give  the  putnidar  an  abatement  of  rent,  and  to  compensate  the 
zamindar  for  the  loss  of  rent  substained. — Roye  Kissory  Dassee  v.  Nilcant 
Day,  20  W.  R.,  370. 

Abatement  of  putni  rent  for  not  being  put  in  possession  of  all  the 
lands  included  in  the  pottah  creating  the  putni. — Shrinath  Roy  v.  Maharaja 
Mahatab  Ghand  Bahadoor,  S.  D.  A.  D.,  1857,  p.  1831,  No  225  of  1857. 

Engagements  expressly  providing  for  a  specified  number  of  villages, 
mentioned  by  name,  being  made  over,  a  putnidar  or  a  purchaser  of  his  rights 
is  entitled  to  sue  for  a  proportionate  remission  of  rent,  if  the  stipulated 
number  of  villagts  be  not  made  over. — Chunder  JVath  Dutt  v.  Ram  Bass 
Byragee,  S.  D.  A.  D.,  13th  December,  1849,  p.  452. 

Revenue  reduced — abatement  of  rent  disallowed  : — In  the  patta  granted 
by  the  zamindar  to  the  putnidar  there  was  a  condition  that  if  revenue 
on  the  estate  be  enhanced,  the  putnidar  will  pay  enhanced  rent  to  the 
amount  of  revenue  enhanced  in  no  case  shall  the  fixed  rent  fall  short. 
On  a  reduction  of  the  revenue  the  putnidar  claimed  reduction  also.  Held, 
the  suit  should  be  dismissed. — Poresh  JVath  Roy  v.  Harasundari,  S.  D. 
A.  D.,  1857,  p.  1946,  No.  361  of  1856. 

A  putnidar  can  claim  reduction  of  rent  on  proof  of  deceit  on  the 
part  of  the  zamindar.  A  purchaser  of  a  putni  tenure  at  a  public  sale, 
succeeds  to  all  the  rights  of  the  former  incumbent,  and,  like  him,  is 
entitled  to  obtain  possession  of  whatever  was  included  in  the  original 
document  by  which  the  putni  was  constituted,  and  whatever  was  included 
in  that  document,  and  is  not  made  over  to  him,  provided  it  was  not 
stated  at  the  time  of  sale  to  be  disputed,  forms  a  just  ground  for  reduction 
of  rent.  The  mere  fact  that  rent  was  paid  in  full  by  the  first  occupaut  is 
no  bar  to  a  suit  for  reduction  of  rent. — Raja  Muhatab  Chunder  of  Burdioan 
v.  Lall  Mohun  Banerjee,  S.  D.  A.  T).,  1847,  p.  168. 

Where  the  amount  of  land  is  not  certain  in  the  patta,  the  putnidar 
is  not  entitled  to  abatement  of  rent  on  account  of  his  not  getting  all  the 
land  that  he  expected  to  get,  unless  it  can  be  shown  that  the  zamindar 
acted  fraudulently  in  the  affair. — Ram  Chunder  Seal  v.  Romesh  Chunder 
Bose,  S.  D.  A.  I).,  1858,  p.  1083  ;  Debendemath  Thakur  v.  Ramesh  Chunder 
Bose,  S.  D.  A.  D.,  1858,  p.  1091.  The  putnidar  having  paid  rent  at  the 
stipulated  rate  for  1 1  years,  his  right  to  sue  for  abatement  of  rent,  on  the 
ground  that  he  did  not  get  all  the  lands  that  he  should  have  got  under  the 
patta,  may  be  presumed  to  have  been  waived. — Ibid. 

Lakheraj  land— No  fraud— No  abatement :— Plaintiff  purchased  a  putni 
at  a  sale  under  Reg.  VIII  of  1819  ;  subsequently  a  portion  was  decided 
to  be  lakheraj.  Plaintiff  sued  for  a  corresponding  reduction  of  the  putni 
jama.  Held,  that  unless  fraud  be  clearly  proved  against  the  zamindar, 
the  purchaser  must  submit  to  the  loss  himself. — Maharaja  Dhiraj  Muhtab 
Chund  Bahadoor  v.  Eshan  Chunder  Banoorjee,  Sel.  Rep.,  Vol.  VII,  p.  179. 

Abatement  and  refund  of  rent  paid  for  accretions  disallowed : — A 
granted  a  putni  of  some  zamindari  lands  and  some  alluvial  lands 
that  formed  accretion  to  the  zamindari  and  held  for  a  fixed  term  with 
preferential  right  of  renewal.  On  the  expiration  of  the  term  the  putnidar 
took  settlement  of  the  accretions  in  his  own  name  and  paid  the  rent  thereof 
to  the  Government  and  the  full  amount  of  the  putni  rent  to  the  zamindar 
or  some  years  and  then  sued   the  zamindar  for  abatement  of  rent  and 
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refund  of  the  money  paid  as  rent  to  him  for  the  accretions.  It  was 
held  that  such  a  suit  did  not  lie.— Prannath  Chowdry  v.  Ranee  Surnomoyee 
Dossee,  9  M.  I.  A.,  431  ;  2  P.  C.  J.,  22. 

Keduction  of  rent  allowed  on  proof  of  certain  lands  included  in  the 
putni  being  the  property  of  another  and  not  of  the  zamindar. — Maharaja 
Mutab  Chunder  Bahadoor  v.  Ram  Mohun  JSanerjee,  S.  D,  A.  D.,  1848, 
p.  506. 

Accretion  :— See  Reg.  XI  of  1825,  below. 

Adverse  possession  :— 

Adverse  possession  by  putnidar  against  the  purchaser  at  a  sale  in 
execution  of  a  mortgage-decree  in  which  the  putnidar  was  not  a  party  and 
the  putni  was  created  since  the  mortgage,  runs  from  the  date  of  the 
confirmation  of  the  sale. — Kasumunnissa  Bibee  v.  Nilratna  Bose^  I.  L.  R., 
8  Cal.,  79  ;  9  C.  L.  R.,  173  ;  10  C.  L.  R.,  113. 

Mere  non-payment  of  rent  does  not  create  adverse  possession  against 
landlord. — Gangdbdi  v.  Kalapa  Dari  MaTcrya,  I.  L.  R.,  9  Bom.,  419.  Once 
a  tenant  always  a  tenant. — Rungo  Lall  Mundul  v.  Abdool  Gufoor,  I.  L.  R., 
4  Cal.,  314  ;  Tiruchurna  Perumal  Nadan  v.  Sanguvien,  I.  L.  R.,  3  Mad., 
118  ;  Hari  Vasudeb  v.  Mahadaji  Appaji,  5  Bom.,  A.  C,  85. 

If  the  zamindar  himself  purchases  a  putni  under  him  at  a  sale  for 
arrears  of  rent,  adverse  possession  of  any  part  of  such  putni  against  the 
putnidar,  does  not  affect  him  (Phear,  J. — But  see  contra  by  Bayley,  J.,  in 
the  same  case).—  Raj  Narain  Roy  v.  Woomesh  Chunder  Goopto,  8  W.  R.,  444. 

See  LIMITATION. 

Alluvial  Lands:  — Reg.  XI  of  1825,  s.  2,  provides  that  claims  and 
disputes  to  alluvial  lands  are  to  be  decided  by  usage  when  clearly  recognized 
and  established.     S.  4  provides  : 

"  First  : — When  land  may  be  gained  by  gradual  accession,  whether  from 
the  recess  of  a  river  or  of  the  sea,  it  shall  be  considered  an  increament 
to  the  tenure  of  the  person  to  whose  land  or  estate  it  is  thus  annexed, 
whether  such  land  or  estate  be  held  immediately  from  Government  by  a 
zamindar  or  other  superior  landholder,  or  as  a  subordinate  tenure,  by  any 
description  of  undertenant  whatever  :  "  but  the  tenure-holder  or  the  under- 
tenure-holder  or  any  other  description  of  tenant  shall  be  liable  to  an  increase 
of  rent  for  the  land  annexed  to  his  tenure  by  alluvion.  This  rule  is  not 
applicable  when  the  river  by  sudden  change  of  course  intersects  an  estate. 
When  a  char  is  thrown  up  in  the  bed  of  a  river  and  the  channel  intervening 
is  fordable  it  shall  be  considered  accession  to  the  estate  or  tenure  or  lease- 
hold between  which  and  the  chnr  the  channel  is  fordable. 

Appeal  :— 

The  putnidar,  being  a  party  to  the  suit  to  set  aside  a  putni  granted 
by  a  Hindu  widow,  is  entitled  to  appeal  against  that  part  of  the  decree 
which  declared  that  the  act  of  the  widow  had  caused  a  forfeiture  of  her  estate, 
as  well  as  against  that  part  of  it  which  set  aside  his  putni. — Loll  Soonder 
Doss  v.  Hurry  Kishen  Doss,  Marsh.,  113  ;  1  Hay  339. 

No  appeal  lies  to  the  Commissioner  respecting  the  right  of  the  zamindar 
to  demand  a  sale. — Syud  Keramut  Ali  Mootuwulee  v.  Sreemuttee  Dassee,  S. 
D.  A.D.,  1847,  p.  480. 

Apportionment  :— 

A  purchaser  of  a  share  of  a  tenure  may  sue  his  tenant  for  the  purpose 
of  having  the  rent  apportioned,  making  all  the  other  co-sharers  parties  to 
the  suit.  In  this  respect  there  is  no  difference  whether  the  sale  takes 
place  privately  or  at  auction,  or  whether  different  portions  of  the  area  are 
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sold  to  different  persons  or  where  undivided  shares  are  sold  to  different 
persons.  —Ishwar  Chunder  Butt  v.  Ram  Krishna  Bass,  I.  L.  R  ,  5  Cal.,  902, 
F.  B.  Where  several  mauzas  were  let  in  putni  and  thereafter  some  of  them 
were  sold  in  execution  of  a  decree  against  the  zamindar,  the  purchaser  was 
held  entitled  to  sue  for  apportionment  of  the  rent  due  to  him  as  his  co- 
sharers  as  to  the  other  villages  were  parties  to  the  suit. — Sreenath  Chunder 
Chowdhry  v.  Mohesh  Chunder  Bundopadhya,  1  C.  L.  R.,  453. 

Where  putni  and  zamindari  being  vested  in  the  same  person  or  persons, 
the  putni  becomes  determined  by  the  law  as  to  merger,  no  suit  for  apportion- 
ment lies  at  the  instance  of  the  subsequent  purchaser  of  the  zamindari.  — 
Promotho  Nath  Mitter  v.  Kali  Prasanna  Chowdhry,  I.  L.  R.,  28  Cal.,  744. 

Where  several  estates  are  let  in  one  putni  either  the  putnidar  or  one  of 
all  the  zamindars  may  have  their  fixed  putni  rent  properly  apportioned 
among  the  several  zamiudars  in  a  civil  suit  in  which  all  the  zamindars  shall 
be  parties.— Poresh  Nath  Roy  v.  Bishroop  Butt,  W.  R.,  1864  (Act  X),  p.  16  ; 
2  R.  J.,  P.  J.,  91. 

Benami  :— 

A  having  two  daughters  B  and  C,  granted  a  putni  taluk  of  certain 
lands  in  his  zamindari  to  them  in  their  infancy,  and  transacted  the  business 
connected  therewith  as  manager  down  to  the  time  of  his  death.  After  his 
death  B  sold  her  interest  to  her  sister  C,  and  C  sold  the  putni  taluk  to  D. 
The  heirs  of  A  brought  a  suit  against  D  for  the  lands.  Held,  that  the  lower 
Court  might,  upon  these  facts,  infer  that  the  grant  of  the  putni  taluk  by  A 
to  his  daughters  was  by  way  of  provision  for  them,  and  that  it  was  not  a 
case  in  which  the  daughters  held  benami  for  the  father.  Secondly,  that 
even  if  it  were  so,  D,  acquiring  by  a  bona  fide  purchase  and  without  notice, 
had  a  good  title  against  the  heirs  of  A,  since  they  claimed  through  the 
person  by  whose  act  the  apparent  ownership  was  vested  in  his  vendor. — 
Obhoy  Churn  Mookerjee  v.  Punchanun  Rose,  Marsh.,  564  ;  2  Hay,  630. 

In  a  suit  to  recover  a  putni  taluk  as  having  been  purchased  benami, 
the  evidence  was  carefully  examined. — Kripamoyee  Bebia  v.  Romanath 
Chowdhry,  2  W.  R.,  P.  C,  1  ;  1  P.  C.  R.,  448. 

Where  a  putni  is  found  to  be  benacni,  a  bona  fide  darputni  does  not 
necessarily  lapse. — Bwarkanath  Misser  v.  Sree  Gopal  Pal  Chowdhry,  5  W. 
R.,  240. 

A  putni  purchased  in  the  name  of  the  wife  but  paid  for  by  the  husband, 
is  presumed  to  belong  to  the  husband,  unless  rebutted. — RaneeTSwrnompijee 
v.  Luchmeeput  Boogur,  9  VV.  R.,  338. 

If  a  defaulter  purchases  a  putni  benami  the  other  defaulters  who  have 
been  dispossessed  may  sue  to  have  their  title  to  the  property  declared  but 
cannot  sue  to  set  aside  the  sale  to  the  prejudice  of  the  zamindar  simply 
on  that  ground.—  Woomesh  Chunder  Roy  v.  Essan  Chunder  Roy,  S.  D.  A.  D., 
1859,  p.  1198. 

Boundaries  :— 

A  tenant  is  bound  to  keep  distinct  from  his  own  land  during  the 
tenancy  the  land  of  his  landlord,  where  he  neglects  to  do  so  he  is  bound  to 
deliver  to  the  landlord  a  portion  of  the  lands  of  which  the  boundaries  have 
been  confounded  equal  in  value  to  the  land  of  the  tenancy. — Dugappa 
Chetti  v.  Vidhia  Puma  Tirthasami,  I.  L.  H.,  G  Mad.,  263  ;  Boorga  Kant 
Mozoomdar  v.  Bishcshur  Butt  Chowdhry,  W.  R.,  1864,  Act  X,  44.  It  is  a 
general  principle  of  law  that  it  is  incumbent  of  every  lessee  to  protect  his 
lessor's  property  from  encroachment  or  uulawful  eviction,  and  that,  if  he 
fails  to  do  so,  he  exposes  himself  to  an  action  for  damages  by  his  landlord. 
—Prosunna  Moyi  Basi  v.  Kali  Bas  Roy,  9  C.  L.  R.,  347. 

Chaukidari  Chakran  Lands  :— See  p.  13  and  sec.  13  of  Reg.  VIII  of 
1819. 


MISCELLANEOUS  NOTES.  117 

Thana  Chakran  land  is  sometimes  included  within  what  is  meant  by 
the  words  chaukidari  chakran  land.  That  however  to  some  extent  depends 
upon  the  contract  between  the  zamindar  and  his  putnidar.— Trailakhya 
Nath  Chowdhury  v.  Ramdoyal  Samanta,  10  C.  W.  N.,  lxvii. 

In  a  suit  for  use  and  occupation  of  resumed  chaukidari  chakran  lands 
transferred  to  the  plaintiff  and  co-sharer  defendants,  zamindars,  the  putnidar 
of  the  co-sharer  defendants  is  not  a  necessary  party. — Maharaja  Bahadur. 
Sir  Jotindra  Mohan  Tagore  v.  Jadu  Nath  Butt,  10  C.  W.  N.,  lxviii. 

Compensation  :— - 

See  LAND  ACQUISITION. 
Contribution  :— 

A  proprietor  who  pays  his  defaulting  co-proprietor's  share  of  revenue, 
cannot  recover  the  same  from  the  holder  of  the  putni  in  respect  of  which 
the  revenue  was  paid  ;  he  must  look  to  the  defaulter. — Boicunt  Nath  Acharj 
v.  Gooroo  Churn  Bose,  3R.C.  and  C.  R,  166. 

Plaintiff  who  held  partly  as  zamindar  and  partly  as  darputnidar,  was 
entitled  to  look  to  his  co-sharers  in  the  zamindari  for  contribution  of 
Government  revenue  paid  by  him  to  save  the  entire  estate  from  sale,  and 
the  fact  of  his  being  a  sharer  in  the  darputni  could  uot  bind  him  to  recover 
his  over-payments  from  his  putnidars. — Radha  Madhuh  Butt  v.  Ram 
Runjun  Chuckerbutty,  17  W.  R.  461. 

A  co-sharer  of  a  putni  who  pays  up  the  demand  of  the  zamindar  to 
save  the  tenure  from  sale,  is  entitled  to  contribution  from  his  other  co- 
sharers.  His  payment  in  full  including  that  payable  by  his  co-sharers  is 
not  a  voluntary  payment. — Kaiballa  Nath  Biswas  v,  R.  Larmore,  S.  D.  A 
D.,  1857,  25th  March,  No.  304  of  1856. 

The  putnidar  of  a  mahal  which  formed  a  portion  of  a  zamindari 
purchased  the  zamindari  rights  in  the  mahal.  From  the  date  of  his  purchase 
he  paid  no  rent  as  putnidar.  Held,  that  he  could  not  set  up  his  title  as 
putnidar  against  his  zamindari  co-sharers,  in  a  suit  brought  by  them  for 
contribution. — Prosonno  Nath  Roy  v.  Jagut  Chunder  Pundit,  3  C.  L.  R,  159. 

The  co-sharer  in  a  putni  is  entitled  to  contribution  from  his  other  co- 
sharers  for  rent  paid  by  him  for  the  putni.—  Punshanun  Bose  v.  Ramdhun 
Bukshee,  S.  D.  A.  D.,  1858,  p.  676. 

Suit  for  contribution  lies  for  money  paid  as  rent  before  the  sale  is  set 
asid%  by  the  purchaser,  though  himself  a  defaulter,  against  the  other 
defaulters  after  the  sale  is  set  aside. — Matangini  Bebya  v.  Prasannamoyi 
Bebya,  3  C.  L.  J.,  93. 

Where  the  mortgagor  of  a  putni  purchases  it  himself  in  execution 
of  his  mortgage-deciee  and  pays  up  a  rent-decree  due  for  arrears  for 
the  period  before  as  well  as  after  the  date  of  his  purchase,  he  cannot 
claim,  under  sec.  69  of  the  Contract  Act,  contribution  from  the  mortgagor, 
as  he  was  under  a  legal  liability  to  pay  the  rent  due  upon  the  property 
at  the  time  of  his  purchase,  rent  being  first  charge  on  the  putni  under 
sec.  65  of  the  Bengal  Tenancy  Act  {Maharani  Basya  v.  Earendra  Lai 
Roy  Chowdhry,  1  0.  W.  JNr.,  458  ;  and  Peary  Mohan  Mukhopadhya  v. 
Sreeram  Chandra  Bose,  6  C.  W.  N.,  794,  followed.  In  these  cases  it  was 
held  that  the  purchaser  at  an  execution  sale  purchases  a  tenure  charged 
with  the  rent  due  at  the  time  of  his  purchase,  unless  there  is  something  to 
denote  the  contrary). — Manindra  Chandra  Nandy  v.  Jamahir  Kumari, 
I.  L.  R,  32  Cal.,  643. 

Parties  who  are  equally  bound  to  pay  a  common  debt  and  who  are 
relieved  of  the  burden  of  that  debt  by  one  of  them,  should  re-imburse 
him  of  all  that  he  has  paid  in  excess  of  his  proper  share  of  the  debt. — ■ 
Raushan  Ali  Khan  v.  Kali  Mohan  Moitra,  4  C.  L.  J.,  79. 
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Dak  Charges  :— 

The  terms  of  a  contract  made  while  s.  10,  Reg.  XX  of  1817,  was  in 
force  between  a  zamindar  and  his  putni  lessees,  having  imposed  on  the 
latter  the  charge  of  the  maintenance  of  the  zamindari  dak,  this  liability  is 
not  affected  by  the  subsequent  repeal  of  the  Reg.  by  Act  VIII  (B.  C.)  of 
1862. — Saroda  Soondery  Debea  v.  Wooma  Churn  Sircar,  3  W.  R.,  S.  C.  C, 
17  ;  Saroda  Soondery  Debea  v.  Tarinee  Churn  Shah,  3  W.  R.,  S.  C.  C,  19. 
See  also  Bissonath  Sircar  v.  Ranee  Sumo  Moyee,  4  W.  R.,  6  ;  Jillar  Rahman 
v.  Bijoy  Chand  Mahtap  (1900—1.  L.  R.,  28  Cal.,  293),  all  of  which  depended 
upon  construction  of  the  putni  lease. 

Where  the  terms  of  a  putni  lease  did  not  make  the  putnidar  liable  for 
the  maintenance  of  the  zamindari  daks,  it  was  held  that  the  putnidar 
was  not  liable  for  a  tax  which  was  imposed  on  the  zamindar  by  Act  VIII 
(B.  C.)  of  1862. — Rakhal  Dass  Mookerjee  v.  Ranee  Shurno  Moyee,  6  W. 
R.,  100. 

The  provision  in  a  patta  that  ,  if  any  item  is  laid  upon  the  zamindar 
over  and  above  the  saddar  jama,  the  putnidar  shall  bear  a  rateable  proportion 
of  it,  was  held  not  to  include  the  charges  connected  with  the  zamindari 
dak. — Rohinee  Kant  Roy  v.  Tripoora  Soondaree  Dassea,  8  W.  R ,  45.  See 
also  Maharajah  of  East  Burdwan  v.  Shib  Narain  Roy,  4  R.  C.  and  C.  R., 
247. 

Zamindari  Dak  Cess  cannot  be  recovered  by  the  zamindar  from  under- 
tenant without  special  contract. — Rakhal  Dass  Mookerjee  v.  Ranee  Surno- 
moyee,  2  R.  C.  and  C.  R.,  114.  See  also  the  case  of  Maharajah  of  East 
Burdwan  v.  Shibnarain  Roy,  4  R.  C.  and  C.  R.,  247. 

The  Dak  Cess  Act  VIII  (B.  0.)  of  1862  has  not  been  repealed  ;  but 
from  1st  April  1906  the  Governor-General  of  India  in  Council  has  been 
pleased  to  remit  the  Dak  Cess.  The  Dak  Cess  may  be  reimposed  in  future 
at  any  time  until  the  Act  is  repealed. 

Damages  :— 

Certain  putnidars,  who  in  execution  of  a  decree  for  khas  possession  had 
been  put  into  nominal  possession  of  their  lands,  instead  of  ousting  fhe 
raiyats,  allowed  them  to  cultivate,  and  when  they  had  cultivated,  cut  and 
carried  away  their  crops.  Held  that  the  acts  of  the  putnidars  rendered 
themselves  liable  to  damages. — Ador  Mohun  Chuckerbutty  v.  Thakoor  Monie 
Debee,  10  W.  R.,  70.  < 

A  darputnidar  is  entitled  to  damages  only  if  the  putni  is  put  up  to  sale 
by  the  zamindar  owing  to  the  sole  neglect  or  default  of  the  putnidar  in 
not  paying  his  rent,  but  not  where  the  forfeiture  is  incurred  by  reason  of 
failure  of  the  darputnidar  to  perform  his  contract  and  pay  his  own  rent. — 
Issan  Chunder  Roy  Pandah  v.  Tareenee  Pershaud  Ghose,  Sev.,  84. 

A  darputnidar's  virtual  abandonment  of  his  possession  icithout  trying 
to  dispute  in  a  Court  the  right  of  the  execution-purchaser  of  the  zamindari 
to  oust  him  barred  his  claim  to  damages  for  such  a  loss  of  possession.— 
Dwarkanath  Misser  v.  Sree  Gopal  Pal  Chowdhry,  5  W.  R.,  240. 

Where  a  putni  is  sold  for  default  on  the  part  of  the  putnidar  in  paying 
his  rents,  a  darputnidar  who  has  paid  his  rent,  to  the  putnidar  for  the 
period  to  which  the  default  relates  may  sue  for  damages  although  himself 
a  defaulter  for  a  later  period. — Madhub  Anund  Moittro  v.  Joy  Koomaree 
Bibee,  5  W.   R.,  201. 

Unregistered  putnidars  may  under  certain  circumstances  sue  the 
registered  co-sharer  putnidars  for  damages  where  the  putni  is  sold  through 
default  oj  the  latter.— Ram  Doolal  Misser  v.  Ram  Mohun  Sawant,  Sel.  Rep., 
Vol,  IV,  p.  295, 
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A  putni  created  by  a  zamindar  being  lost  to  the  putnidar  by  sale  of 
the  estate  for  arrears,  it  was  held  that  the  price  of  the  putni  could  not  be 
recovered  from  the  surplus  sale-proceeds  at  the  ex-zamiudar's  credit. — 
Pitumbur  Raee  v.  Raee  Radha  Govind  Singh,  S.  D.  A.  D.,  1848,  p.  391. 

Darputni  :— 

The  mere  fact  of  a  person  having  been  in  possession  of  lands  for 
12  years  and  paying  rent  is  not  sufficient  to  establish  a  darputni  tenure. — 
Ram  Kulpo  Bhattacharjee  v.  Tar  a  Chand  Banerjee,  11  W.  R.,  358. 

Where  a  putnidar,  while  out  of  possession  of  the  putni  estate  granted 
a  darputni  thereof,  the  darputidar's  suit  against  third  persons,  who 
were  in  possession  of  the  estate,  to  recover  possession  would  lie. — Lokenath 
Ghose  v.  Jugobundhoo  Roy,  I.  L.  R,  1  Cal.,  297. 

The  sale  of  an  under-tenure  for  balances  could  not  be  upheld  in 
part  and  reversed  in  part.  The  sale  was  however  wholly  upset  on 
account  of  the  requisitions  of  Act  VIII  of  1835,  not  having  been  complied 
with  — Raja  Kalee  Bunker  Ghosal  v.  Nubkoomar  Rae,  Sel.  Rep.,  Vol., 
VII,  p.  148. 

Where  the  registered  darputnidar  assigns  his  darputni,  with  the 
permission  of  the  putnidar,  until  the  assignment  has  been  registered,  or 
the  assignee  has  been  accepted  by  the  putnidar  as  his  tenant,  the  assignor 
is  not  discharged  from  liability,  which  may  be  enforced  by  the  sale  of 
the  darputni  in  execution. — Lukhinarain  Mitter  v.  Khettor  Pal  Singh  Roy, 
20  W.  R.,  R  C,  280. 

A  seputni  was  granted  to  B  by  A,  who  held  a  darputni  on  condition 
that  the  putnidar  shall  enter  into  khas  possession  should  the  rent  fall 
into  arrear  at  the  expiration  of  the  year.  Upon  arrear  falling  due,  the 
putnidar  sued  A  and  B  for  arrears  of  rent  with  interest  and  costs,  and 
khas  possession.  A  and  B  were  allowed  to  pay  up  the  whole  claim, 
and  they  were  allowed  equitable  relief  against  forfeiture. — Mothoora  Mohun 
Pal  Chowdry  v.  Ramlall  Bose,  4  C.  L.  R ,  469. 

The  purchaser  of  a  darputni  having  been  sued  for  rent  and  otherwise 
recognized  as  tenant  though  his  name  had  not  been  registered  in  the 
putnidar's  sherista,  was  not  liable  for  interest  if  he  had  tendered  the  rent 
due  to  the  putnidar  before  suit  who  refused  to  accept  it  without  suffi- 
cient cause. — Bhola  Nath  Goondoo  v.  Rajkristo  Mookhopadhaya,  S.  D.  A.  D., 
19th  July,  1856,  No.  53  of  1856. 

\  putnidar  is  not  bound  to  recognize  any  purchaser  by  private  sale  as 
his  darputnidar  until  he  registers  his  name  in  the  zamindar's  sherista  ;  and 
any  proceeding  held  against  the  old  darputnidar  for  the  recovery  of  arrears 
of  rent,  without  making  the  purchaser  a  party  to  it,  is  perfectly  legal. — 
Bissomoyee  Dossee  v.  A.  M.  Mackintosh,  2  Hay  14. 

Ejectment: — See  sec.    10  of  the  Bengal  Tenancy  Act  1885,  and  pp.  11 
&  46,  infra. 

Act  X  of  1859,  sec.  23,  cl.  6,  applies  to  the  case  of  illegal  ejectment  of 
a  putnidar  by  the  zamindar. — Thakoor  Doss  Mazoomdar  v.  Radha  Soonduree 
Dossee,  2  W.  R.  (Act  X),  3. 

A  darputnidar  cannot  be  ousted  so  long  as  he  pays  his  darputni  rents, 
except  by  regular  course  of  \&\v.—Jadub  Churn  Thakoor  v.  Bholanath  Singh 
Roy,  5  W.  R ,  Mis.,  51.     See  sec.  66  of  the  Bengal  Tenancy  Act  1885. 

A  mere  change  in  the  proprietary  title  of  an  estate  does  not  entitle 
a  putnidar,  who  holds  from  the  new  proprietor,  to  eject  a  tenant  who  can 
prove  a  right  of  occupancy. — Ram  Ghose  v.  Radha  Churn  Ganqooly, 
15  W.  R.,  417. 

A  putnidar  desirous  of  ejecting  a  tenant  whose  lease  has  expired,  need 
ot  give  him  a  written  notice  to  quit;  a  verbal  notice  being  sufficient. — 
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Qolam  Mehdee  v.  Amjad  Ali,  23  W.  R.,  312.   Cf.    sees.  10  and   25   of  the 
Bengal  Tenancy  Act  1885. 

In  a  private  partition  award  between  A,  B  and  C,  a  certain  specific 
property  was  allotted  to  C,  who  granted  a  putni  thereof.  In  a  subsequent 
partition  by  the  Collector  under  Act  VIII  (B.C.)  of  1876,  the  same  pro- 
perty was  allotted  to  A  and  B.  Held  that  the  putnidar  could  not  be 
ejected  by  A  and  B. — Hridoy  Nath  Shaha  v.  Mohobutnessa  Bibee,  I.  L.  R.,  20 
Cal.,  285.  See  also  Ahmedoollah  v.  Ashruff  Hossein,  13  W.  R.,  447  ;  Obhoy 
Churn  Sircar  v.  Huri  Nath  Roy,  I.  L.  R.,  8  Cal.,  72  ;  Juggessur  Doyal  Singh 
v.  Bissessur  Pershad,  12  C.  L.  R.,   281. 

In  a  suit  by  the  putnidar  to  eject  a  darputnidar  mesne  profits  cannot 
be  decreed  against  such  darputnidar,  if  his  tenure  is  found  to  be  a  bond  fide 
one,  nor  can  rent  be  decreed,  in  such  a  suit. — Digbijoy  Chunder  Neogy  v. 
Jadub  Churn  Thakoor,  8  W.  R.,  181. 

Recognized  tenant:— A  landlord  by  taking  rent  from  a  party,  and 
by  suing  him  for  arrears  of  his  predecessor's  rent,  acknowledges  him  as  a 
tenant,  and  cannot  eject  him,  or  enhance  the  rent,  except  according  to  law. 
— Mahomed  Azmur  v.  Chundee  Lall  Pandey,  7  W.  R.,  250. 

Enhancement: — See  sees.  6  to  9  of  the  Bengal  Tenancy  Act   1885,   and 
pp.  1 1  and  50,  infra. 

A  putnidar  is  protected  from  enhancement  under  sec.  15,  Act  X  of 
1859,  notwithstanding  the  zamindar's  right  to  enhance  under  a  decree  passed 
before  that  Act,  but  which  decree  he  had  rendered  inoperative  by  his 
omission  to  take  any  effectual  steps  before  that  Act  to  vary  the  rent  of 
the  talook  since  the  Decennial  Settlement. — Gobind  Chunder  Butt  v. 
Huronath  Roy,  5  W.  R.  (Act  X),  10. 

Estoppel  :— See  sees.  115  and  116  of  the  Evidence  Act  1872. 

Where  a  putni  talook  had  been  sold  for  arrears  of  rent,  and  certain 
persons,  claming  to  have  been  in  possession  of  the  superior  zamindaree 
rights  in  the  estate,  had  sought  on  a  former  occasion  to  set  aside  the  sale, 
but  had  failed,  and  now  renewed  the  attempt,  held,  that,  even  if  the  claim 
of  these  persons  to  the  zamindaree  rights  had  been  proved,  which  was  not 
the  case,  they  could  not  now  repeat  their  old  suit  against  the  putnidar  in  a 
new  form  :  still  less  could  they,  after  having  always  denied  the  existence  of 
the  putni  talook,  now  claim  in  appeal  to  be  its  owners,  if  it  existed. — Huro 
Nath  Doss  v.  Roma  Nath  Surma,  25  W.  R.,  321. 

Fraud  :— See  notes  at  page  65,  infra. 

Where  one  of  two  co-owners  of  a  putni  fraudulently  fails  to  pay  his 
share  of  the  rent,  and  permits  the  putni  to  be  .sold  for  arrears,  .the  other 
co-owner's  cause  of  action  against  him  accrues  at  the  date  of  sale  when  the 
fraud  is  committed. — Bhagioan  Chunder  Roy  v.  Raj  Chumter  Roy,  \)  W.  R., 
553. 

In  a  suit  to  recover  the  consideration -money  paid  by  the  plaintiff  for 
a  putni  lease  which  the  plaintiff  was  induced  to  take  by  the  fraudulent  re- 
presentation of  the  defendant  that  khas  possession  would  be  given  to  him, 
held,  that  the  plaintiff's  proper  course  was  to  repudiate  the  lease  and  bring 
his  action  as  soon  as  he  found  he  could  not  get  the  kind  of  possession  which 
he  had  paid  for,  instead  of  waiting  for  nearly  five  years.  There  having 
been  great  delay  and  partial  possession  under  the  putni,  the  suit  was  dis- 
missed.— Mokoond  Chunder  Roy  v.  Prankissen  Paul  Chowdhry,  W.  R.,  1864, 
p.  287  :  L.  R.,  67. 

Where  a  putni  granted  by  a  Hindu  widow,  though  in  appearance  a  duly 
registered  tenure  falling  within  exception  3  of  S.  37,  Act  XI  of  1859,  was 
in  reality  the  result  of  a  fraudulent  device  which  if  there  had  been  no 
revenue  sale,  the  real  owner  or  reversioner  might   have   avoided,   the  right 
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to  avoid  it  passed  to  the  auction-purchaser  and  does  not  remain  in  the  old 
proprietor. — Ramchunder  Chuckerbutty  v.  Kashinath  Moitro,  W.  R.,  1864, 
p.  66;2R.  J.  P.  J.,  78. 

A  putni  may  be  set  aside  as  invalid  and  made  in  fraud  of  creditors, 
notwithstanding  the  acquiescence  of  subsequent  mortgagees.— Jotendro 
Mohun  T  a  gore  v.  Brojo  Soonduree  Debee,  1  W.  R,  362. 

A  purchase  by  the  agent  of  a  co-sharer  in  fraud  of  other  co-sharers,  at 
a  sale  under  the  Eegulation  is  valid.  But  the  purchaser  becomes  trustee 
for  such  co-sharers,  and  entitled  to  a  refund  of  so  much  as  has  benefitted 
them. — Koylash  Chunder  Bannerjee  v.  Kalee  Prosonno  Chowdhry%  16  W.  R., 
80. 

It  can  only  be  on  the  ground  that  a  sale  is  carried  out  in  respect  of 
arrears  not  really  due,  that  fraud  and  collusion  can  be  imputed.— Ram 
Churn  Bundopadhya,  17  W.  R.,  122. 

See  ABATEMENT  and  REFUND. 

Hindu  Widow  :-See  WIDOW. 

Interest :— See  sec.  67  of  the  Bengal  Tenancy  Act,  p.  66,  infra  ;  and 
Interest  Acts  32  of  1837  and  11  of  1855. 

A  stipulation  for  payment  of  interest  upon  arrears  is  an  ordinary  inci- 
dent of  a  tenancy  in  this  country,  unless  there  is  something  unusual  in  the 
stipulation,  and  that,  as  a  rule,  it  attaches  to  the  tenancy  so  that  a  purchas- 
er of  the  tenancy  will  also  be  bound  by  the  stipulation. — Raj  Narain 
Mitter  v.  Panna  Chand  Singh,  T.  L.  R.,  30  Cal.,  213. 

Jurisdiction  :— 

A  suit  by  one  of  a  body  of  putnidars  against  his  co-putnidars  for  his 
share  of  the  rents  collected  by  them  is  cognizable  in  the  Civil  Court,  and 
not  under  Act  X  of  1859.— Soobhul  Singh  v.  Meeto  Singh,  W.  R.,  1864 
(Act  X),  12;  2  R.J.  P.  J.,  83. 

A  suit  brought  by  a  putnidar  to  obtain  a  share  of  certain  monies  paid 
by  the  Government  to  the  zamindar  on  the  occasion  of  taking  up  certain 
lands  in  the  putni  for  public  purposes,  is  only  cognizable  in  the  Civil 
Court.— Joy  Kissen  Mokerjee  v.  Reazonissa  Bibi,  4  W.  R.,  39. 

A  suit  to  establish  a  surety's  liability  on  account  of  arrears  of  rent  due 
frorn^a  putnidar,  where  the  non-payment  of  rent  by  the  putnidar  would 
have  to  be  established,  is  not  cognizable  by  a  Small  Cause  Court,  a  special 
appeal  lies  in  such  a  case. — Maharajah  Mahatab  Chund  Bahadoor  v. 
Brojonath  Mitter,  8  W.  R.,  111. 

Lakhiraj  Tenure:— 

Rights  of  putnidars  as  to  invalid  lakhiraj  tenures. — Raj  Kishore  Raee  v. 
Soomar  Mundle,  S.  D.  A.  D„  19th  Sept.,  1850,  p.  498  ;  see  also  S.  D.  A.  D., 
15th  March,  1849,  p.  66.  When  a  putni  tenure  is  worded  as  such  tenures 
usually  are,  a  zamindar  need  not  be  made  a  party  in  a  suit  by  a  putnidar 
to  resume  lakhiraj  lands. — Kishen  Chunder  Chukerbuttee  v.  Chand  Khan, 
S  D.  A.  D.,  5th  July,  1852,  p.  628  ;  Dwarka  Nath  Mundul  v.  Brojolall 
Singh,  S.  D.  A.  D.,  5th  July,  1852,  p.  629. 

A  lakhirajdar  disputing  the  rights  of  a  darputnidar  to  resume  rent-free 
lands,  although  it  was  admitted  that  the  latter  was  vested  with  the  general 
rights  of  the  zamindar,  was  considered  bound  to  prove  special  exception  or 
reservation  by  the  zamindar. — Joykishen  Mookerjea  v.  Ramrau  Ghosh, 
S.  D.  A.  D.,  20th  Dec.  1855,  p.  592. 

A  zamindar  who  gives  his  estate  in  putni  lease,  has  still  such  an 
interest  in  the  property  as  entitles  him  to  challange  the  right  of  another 
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who  asserts   to  hold   it   adversely   to  him  on  a  lakhiraj  title.—  Okhoy  Ram 
Janah  v.  Syud  Mahomed  Hossein,  W.  R.,  1864,  p.  212. 

Pending  a  suit  by  a  putnidar  against  a  lakhirajdar  for  the  recovery 
of  a  piece  of  land,  the  Government  commenced  resumption  proceedings. 
Held  that  the  pendency  of  the  resumption  proceedings  was  no  ground 
for  staying  the  proceedings  in  the  suit  ;  and  that  the  Government  having 
been  made  a  party  to  the  suit,  the  plaintiff  was  entitled  to  the  decision 
of  the  Court  whether  the  land  was  within  his  decenially  settled  estate  or 
not. — Hurrolall  Dobey  v.  Saroo  and  Government,  Marsh.,  19  ;  1  Hay,  49. 

In  a  suit  by  putnidars  for  rent  where  the  defendants  plead  a  lakhiraj 
title  set  up  long  before  the  plaintiffs  acquired  their  putni,  the  issue  to  be 
tried  is  not  whether  the  lakhiraj  title  is  valid  or  not,  but  whether  plaintiffs 
have  at  any  time  received  rent  for  the  lands  in  dispute. — Purbooddeen 
Mullich  v.  Molaem  Bibee,  14  W.  R.,  149. 

The  purchaser  at  a  sale  in  execution  of  a  decree  of  Court,  of  the  rights 
and  interests  of  putnidars,  has  no  just  claim  to  land  situated  within  the 
putni  talook,  which  had  been  granted  by  the  zamindar  rent-free  to  a  third 
party,  before  the  date  of  the  execution  of  the  putni,  and  of  which  the 
putnidar  never  had  possession. — Guru  Churn  Puramanick  v.  Odaynurain 
Mundul,  S.  D.  A.  D.,  21st  Jan.  1840,  Vol.  \  I,  p.  281. 

Land  Acquisition  :— 

The  apportionment  between  zamindar  and  putnidar  of  the  amount 
awarded  as  compensation  for  land  taken  by  Government  under  the  Land 
Acquisition  Act  will  depend  partly  on  the  sum  paid  as  bonus  for  the  putni, 
and  the  relation  that  it  bears  to  the  probable  value  of  the  property  and 
partly  on  the  amount  of  rent  payable  to  the  zamindar,  and  also  the  actual 
proceeds  from  the  cultivating  tenants  or  under-tenants. — Bunwari  Lall 
Chowdhry  v.  Burnomoyi  Dasi,  I.  L.  R.,  14  Cal.,  749. 

Where  the  compensation  money  was  in  deposit  with  the  Collector 
without  specification  of  shares,  the  putnidar's  cause  of  action  against  the 
zamindar  arises  when  the  former  seeks  to  obtain  his  share  and  is  prevented 
by  the  latter's  not  joining  him  or  enabling  him  to  get  it. — Roye  Kisso?'y 
Dassee  v.  Nilcant  Day,  20  W.  R.,  370. 

A  durputnidar  hy  his  lease  undertook  not  to  claim  any  part  of  the  com- 
pensation allowed  by  the  Government  for  land  taken  by  it,  provided  he 
got  abatement  of  rent.  The  putnidar  agreed  with  the  zamindar  to  receive 
no  abatement  of  rent.  Held,  that  the  putnidar  as  well  as  the  darputnidar 
could  participate  in  any  compensation  given  by  the  Government. — Goda- 
dhar  Dass  v.  Dhunput  Sing,  9  C.  L.  R.,  227  ;  I,  L.  R,  7  Cal.,  585.  In  this 
case  the  principles  on  which  compensation  money  should  be  apportioned 
among  the  different  holders  are  discussed  and  explained. 

A  zamindar  who  receives  his  rents  in  full  is  not  entitled  to  participate 
in  compensation  received  by  his  putnidar  for  loss  suffered  by  the  latter  in 
consequence  of  works  being  erected  on  land  included  in  the  putni. — 
Maharajah  of  Burdtvan  v.  Wooma  Soonduree  Dossee,  10  W,  R.,  12. 

A  putnidar  is  entitled  to  compensation  for  land  taken  by  Government, 
although  there  was  no  agreement  to  that  effect. — Joy  Rishen  Mookerjee 
v.  Reazoonissa  Beebee,  4  W.  R.,  39. 

In  apportioning  compensation  money  the  Court  ought  to  proceed  on 
the  principle  of  ascertaining  what  the  value  of  the  interest  of  the  landlord 
is  on  the  one  hand,  and  that  of  the  tenant  on  the  other,  and  to  divide 
the  sum  awarded  between  them  in  accordance  with  these  values.  Where 
the  rent  is  fixed  in  perpetuity  the  zamindar  is  not  entitled  to  more  than 
the  capitalized  value  of  his  rent.  20  times  such  rent  wns  considered  as 
reasonable  compensation.— Dinendra  Narain  Roy  v.  Thtvram  Mukerjee 
(1903—1.  L.  R.,  30  Cal.,  801)  and  the  cases  discussed  therein. 
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See  ABATEMENT  (as  to  rent). 

Landlord  and  Tenant  :— 

The  plaintiffs  being  declared  as  proprietors  of  the  zamindaree  and  not 
the  defendants,  they  would  not  be  allowed  to  dispossess  the  defendants,  if 
they  are  in  possession  as  putnidars. — R.  Watson  &  Co.  v.  Ranee  Brojo 
Soonduree  Debia,  17  W.  R.,  376. 

The  holders  of  a  talookee  pottah  from  the  zamindar  are  not  bound  to 
give  kabooleats  to  the  putnidar. — Munsoor  Ahmed  v.  Azizooddeen,  W.  R., 
1864  (Act  X),  129. 

The  lessor  having,  on  the  death  of  the  lessee,  granted  a  putni  of  his 
whole  estate  including  the  farm  in  dispute  (which  was  farmed  out  to  the 
lessee  for  a  fixed  term  which  has  uot  yet  expired),  was  adjudged  liable  to 
pay  to  the  representatives  of  the  lessee  damages  for  the  time  they  were 
deprived  of  the  beneficial  enjoyment  of  the  farm,  according  to  the  increased 
rent  which  the  new  lessee  had  undertaken  to  pay. — Maharaja  Tej  Chund 
Bahadoor  v.  Sree  Kanth  Ghose,  6  W.  R.,  P.  0.,  48  ;  1  P.  C.  R.,  152. 

Pleas  set  up  in  former  suits  for  rent  brought  against  the  vendor  by 
persons  who  have  omitted  to  protect  their  interests  by  having  their  names 
inserted  in  the  putni  pottah,  do  not  constitute  notice  of  their  title  to  an 
innocent  purchaser  for  valuable  consideration. — Omul  Chunder  Chaklaynu- 
vis  v.  Dobeeooddeen,  6  W.  R.,  318. 

Subdivision  of  a  taluk  by  consent  and  acquiescence  of  the  zamindar  is 
valid. — Kali  Sundari  Debea  v.  Dharani  Kanta  Lahiri,  10  C.    W.  N.,  272. 

See  DARPUTNI,  LEASE,  RENT. 
Lease:— 

An  agreement  in  a  patta  to  pay  whatever  rent  the  landlord  may  impose 
for  any  land  not  assessed,  which  the  tenant  may  take  up,  is  bad  for  uncer- 
tainty.— Ramasami  v.  Rajagopala,  I.  L.  R.,  11  Mad.,  200. 

The  word  "  praja  "  does  not  define  the  status  of  a  tenant — Kedarnath 
Mitter  v.  Sookoomaree  Debia,  22  W.  R.,  398. 

Where  no  term  is  mentioned  in  a  lease,  it  may  be  either  a  tenancy 
terminable  at  the  end  of  every  year,  or  one  for  the  life  of  the  tenant,  accor- 
ding to  the  terms  of  the  lease. —  Watson  v.  Dost  Mahomed  Khan,  2  Hay,  4. 

This  is  not  absolutely  necessary  that  any  particular  form  of  words 
should  be  used  in  conveying  rights  to  hold  at  fixed  rates. —  Unnoda  Pershad 
Ba*nerjee  v.  Chunder  Sekhur  Deb,  7  W.  R.,  394  ;  Afsar  Mundul  v.  Ameen 
Mundul,  8  W.  R.,  502;  Kailash  Chandra  Roy  v.  Hiralal  Seal,  2  B.  L.  R., 
A.  C,  93  ;  10  W.  R.,  403. 

The  word  "taluk"  imports  a  permanent  tenure — Krishno  Chunder 
Goopto  v.  Meer  Safdur  AH,  22  W.  R.,  326. 

The  words  "mokurari  istemrari  "  contained  in  a  patta  must  be  taken 
in  themselves  to  convey  a  hereditary  right  in  perpetuity. — Lakhu  Cowar  v. 
Roy  Bari  Krishna  Singh,  8  B.  L.  R.,  A.  C,  226  ;  12  W.  R.,  3  ;  Munrunjun 
Singh  v.  Lelanund  Singh,  3  W.  R.,  84  ;  Leelanund  Singh  v.  Monorunjun 
Singh,  5  W.  R.,  101.  The  words  "  mokurari  istemrari "  in  a  lease  do  not 
per  se  convey  an  estate  of  inheritance  ;  other  terms  of  the  lease,  the  cir- 
cumstances, and  subsequent  conduct  of  the  parties  may  enable  the  Court 
to  pronounce  that  the  grant  was  perpetual — Tulshi  Pershad  Singh  v. 
Ramnarain  Singh,  I.  L.  R.,  12  Cat,  117;  L.  R.,  12  I.  A.,  205:  Agin 
Bindh  Upadhya  v.  Mohan  Bikram  Shah,  I.  L.  R.,  30  Cal.,  20 ;  Nar- 
singh  Dyal  Sahu  v.  Ram  Narain  Singh,  I.  L.  R.,  30  Cal.,  883.  The 
word  "  mokurari "  does  not  necessarily  import  perpetuity,  although  it  may 
do  so  ;  where  there  are  no  words  in  a  patta  importing  perpetuity,  but  the 
word  "  mokurari "  is  used,  the  other  terms  of  the  instrument,  its  object 
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the  circumstances  under  which  it  was  made,  or  the  conduct  of  the  parties 
to  it,  are  to  be  looked  to  in  order  to  see  whether  the  intention  of  the  par- 
ties was  that  the  grant  should  be  perpetual. — Bilasmoni  Dasi  v.  Sheopar- 
shad  Singh,  I.  L.  R.,  8  Cal.,  664  ;  L.  R,  9  I.  A.,  33  ;  11  C.  L.  R.,  215.  The 
word  "  mokurari  "  does  not  import  inheritance — Parmeswar  Pertab  Singh 
v.  Padmanand  Singh,  I.  L.  R.,  15  Cal.,  342. 

In  order  to  ascertain  what  land  is  actually  leased,  it  is  necessary  to 
look  to  the  boundaries  mentioned  in  the  lease,  and  not  to  the  estimated 
area — Abdool  Mannah  v.  Baroda  Kant  Banerjee,  15  \V.  R.,  394;  Sheeb 
Chunder  Mahneeah  v.  Brojonath  Aditya,  14  W.  R.,  301. 

Limitation  :— 

The  Limitation  Act  did  not  prevent  a  defendant  from  claiming  abate- 
ment in  a  suit  for  darputni  rent  though  part  of  his  lands  had  been  taken  by 
the  Government  24  years  previously.  But  his  plea  was  held  could  not  stand 
by  his  conduct,  delay  and  other  circumstances  combined. — Ram  Narain 
Chuckerbutty  v.  Poolin  Behary  Lall  Singh,  2  C.  L.  R.,  5. 

A  putnidar  deriving  his  title  from  and  claiming  under  the  zamindar 
whose  right  to  resume  is  lost,  cannot  by  reason  of  his  being  an  auction- 
purchaser,  revive  a  right  which  the  zamindar  is  no  longer  himself  entitled 
to  exercise. — Nirunjun  Acharjee  v.  Kuralee  Churn  Banerjee,  1  W.  R.,  197. 

A  darputnidar  suing  for  refund  of  money  paid  to  save  a  putui  from 
sale,  is  eutitled  to  a  deduction  of  the  time  occupied  in  prosecuting  a  suit 
upon  the  same  cause  of  action  against  the  same  defendant  bond  -fide  aud 
with  due  diligence  in  a  Court,  which  from  defect  of  jurisdiction  or  other 
cause  was  unable  to  decide  upon  it. — Khettur  Paul  Singh  v.  Lukhee  Narain 
Mitter,  15  W.  R.,  125  ;  confirmed  in  appeal  to  the  Privy  Council,  and 
reported  as  Lukhinarain  Mitter  v.  Khettro  Pal  Singh  Roy,  20  "VV.  R.,  P.  C  , 
380. 

A  suit  to  recover  possession  of  land  granted  in  putni  by  one  having 
no  title  is  barred  if  made  more  than  12  years  after  the  grant  and  delivery 
of  possession  ;  but  the  time  may  be  extended  when  the  plaintiff  was  a 
minor  when  his  right  to  sue  accrued. — Bonomali  Roy  v.  Jaqat  Chandra 
Bhowmick,  9  C.  W.  N.,  673,  P.  C.  ;  I.  L.  R,  32  Cal.,  669. 

After  sale  is  set  aside  the  purchaser  though  a  co-sharer  iu  the  putni, 
may  sue  in  contribution  his  co-sharers,  for  the  money  paid  by  him  as  rent 
before  the  sale  was  set  aside  and  within  3  years  from  the  date  when  the  sale 
was  set  aside.—  Matangini  Debya  v.  Prasannamoyi  Debya,  10  C.  W.  N., 
343  ;  3  C.  L.  J.,  93. 

See  ADVERSE  POSSESSION. 

Land  Registration  :— 

A  putnidar  is  not  a  proprietor  under  sees.  38  and  78  of  the  Land  Re- 
gistration Act  VII  (B.  C.)  of  1876.— Sukundlah  Kazi  v.  Bama  Sundari 
Dad,  I.  L.  R,  24  Cal.,  405. 

Measurement  :— 

Act  VI  (B.  C),  1862,  sec.  10,  contemplates  the  case  of  a  proprietor  of 
an  estate,  who,  by  reason  of  inability  to  ascertain  who  are  the  persons 
liable  to  pay  rent  to  him,  is  unable  to  measure  his  estate  ;  but  not  thar.  of 
a  putnidar. — Dwarkanath  Chuckerbutty  v.  Bhowanee  Kishore  Chuckerbutty, 
8  W.  R.,  11.     See  sec.  90  of  the  Bengal  Tenancy  Act  VIII  of  1885. 

Mesne  Profits  :— 

A  putnidar  is  liable  to  the  extent  of  the  mesne  profits  taken  by  him 
from  land  from  which  another  party  was  dispossessed  by  the  zamindar, 
whether  the  putnidar  had  or  had  not  anything  to  do    with   the  ouster   of 
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such  party. — Shristeedhur  Shaha  v.  Maharajah  Jagudindur  Bunwary  Gobind 
Bahadoor,  Sev.,  310.     See  sec.  211  of  the  Code  of  Civil  Procedure. 

Mortgage  -Lien— Charge  :— 

Where  a  putni  was  created  subsequent  to  giving  a  charge  on  the  pro- 
perty by  an  ekrarnamah  to  a  creditor,  the  purchaser  of  the  rights  and 
interests  of  the  debtor  from  the  creditor  is  not  entitled  to  set  aside  the 
putni,  as  the  putni  was  created  before  the  purchase  and  as  the  lien  possess- 
ed by  the  creditor  had  not  passed  to  the  purchaser. — Ershine  &  Co.  v. 
Dhun  Kishen  Sein,  8  W.  R,  291. 

A  putni  granted  subsequent  to  mortgage  is  void  against  the  purchaser 
at  an  execution-sale  in  enforcement  of  the  mortgage. — Brojo  Kishoree  Dossia 
v.  Mahomed  Suleem,  10  W.  R.,   151. 

Mortgage  suit — Putnidar  is  necessary  party  :— Where  the  mortgagee  of 
a  zamindari  brings  a  suit  on  his  mortgage  against  a  mortgagor,  who  previ- 
ously to  the  mortgage  has  granted  a  putni  lease  of  the  zamindari  to  a  third 
party,  the  latter  should  be  made  a  defendant  in  order  to  give  him  an 
opportunity  to  redeem.  If  he  is  not  made  a  party  in  the  original  decree, 
the  putnidar  will  be  entitled  to  redeem  on  payment  of  the  aggregate  amount 
with  interest  up  to  the  date  of  that  decree. — Kasumunnissa  Bibee  v.  Nil- 
ratna  Bose,  I.  L.  R.,  8  Cal.,  79;   9C.  L.  R ,  173  ;    10  C.  L.  R.,  113. 

lb. — A  putnidar  ought  to  be  made  a  party  in  a  suit  by  a  mortgagee  for 
foreclosure  or  sale. — Jugul  Kissore  Lai  Sing  Deo  v.  Kartic  Chunder  Chotto- 
padhya,  I.  L.  R.,  21  Cal.,  116.  If  not  made  a  party  a  purchaser  at  a  sale 
in  execution  of  the  mortgage-decree  is  not  entitled  to  oust  him  from  pos- 
session. —  lb. 

A  putnidar  got  a  decree  for  possession.  He  then  mortgaged  the  pro- 
perty. The  mortgagee  ousted  the  putnidar.  In  a  suit  for  possession  by 
the  latter,  the  decree  is  sufficient  evidence  of  possession,  unless  rebutted, 
to  meet  any  plea  of  limitation  set  up.  The  mortgagee  cannot  set  up  a  plea 
which  the  mortgagor  could  not  raise  himself. — Boidanath  Sahood  v.  Gopal 
Chunder  Panda,  1  W.  R ,  61. 

A  mortgagee  is  entitled  to  interest  on  account  of  the  balance  of  putni 
rents  paid  by  him. — Brojonath  Singh  Roy  v.  Sreemutty  Bhagobutty  Dassee, 
1  W.  R,  133. 

Between  the  first  and  the  second  mortgage,  the  mortgagor  granted  a 
putni  of  the  same  lands,  on  the  second  mortgagee  redeeming  the  first  and 
foreclosing  the  second  mortgage,  held,  that  as  he  has  not  kept  on  foot  the 
firsff  mortgage  as  a  distinct  and  a  distinguishable  security,  the  putni  is 
valid  and  binding  on  him. — Gournarain  Mojoomdar  v.  Brojonath  Koondoo 
Chowdhry,  14  W.  R.,  491. 

A  mortgagee  who  has  foreclosed  his  mortgage  is  not  entitled  to  rent 
from  a  tenant  of  the  property  from  the  date  of  the  foreclosure,  but  from  the 
date  on  which  he  has  perfected  his  title  and  the  tenant  has  notice  of  his 
having  done  so. — Raisuddin  Chowdhry  v.  Khodu  Newaz  Chowdhry,  12  0. 
L.  R.,  479. 

Partition  :— See  p.  22,  infra,  and  sec.  88  of  the  Bengal  Tenancy  Act 
VIII  of  1885. 

A  co-sharer  in  an  under-tenure  cannot  claim  separate  payment  of  his 
share  of  the  rent  without  the  written  consent  of  the  zamindar  ;  and  if  the 
zamindar  refuses  to  make  a  division  of  the  property,  application  should  be 
made  to  the  Collector  under  S.  27,  Act  X,  1859. — Ishur  Chunder  Ghosal  v. 
Mooktaram  Panda,  9  W.  R.,  606. 

A  putnidar  is  not  bound  to  split  up  a  tenure  and  to  record  separately 
the  jumma  payable  by  the  holder  of  a  share. — Bhooputee  Roy  v.  Umbica 
Chum  Bannerjee,  17  W.  R.,  169. 
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In  all  cases  of  joint  ownership  each  party  has  a  right  to  demand  and 
to  enforce  partition,  in  other  words,  a  right  to  be  placed  in  a  position  to 
enjoy  his  own  right  separately  and  without  interruption  and  interference 
by  the  other. — Shania  Soonduree  Debia  v.  Jardine  Skinner  &  Co.,  12  W.  R., 
160  (3  B.  L.  R.,  App.:  120.) 

A  co-sharer  zamindar,  whose  predecessor  has  granted  putni  of  a  share 
may  sue  the  putnidar  for  partition  and  rice  versa. — Hemadri  Nath  Khan 
v.  Ramani  Kanta  Roy,  I.  L.  R.,  24  Cal.,  575,  F.  B. 

In  a  butwara  of  a  putni  taluk  some  co-sharers  agreed  to  re-unite  if  a 
certain  village  fell  to  the  share  of  any  of  them,  in  which  case  they  would 
make  no  objection.  Held,  on  the  breach  of  the  contract,  that  suit  lay  to 
enforce  the  specific  performance  of  it. — Nukchand  Singh  v.  Hunooman 
Butt  Singh,  10  W.  R.,  69. 

Possession,  suit  for  :— 

It  is  not  competent  to  a  superior  holder  like  a  putnidar,  by  the  grant 
of  that  which  is  not  in  his  possession,  to  give  opportunity  to  a  party  to 
raise  the  question  of  his  title  and  have  it  indirectly  decided.  In  order  to 
enable  a  lessee  to  defend  an  action,  his  grantor  must  be  in  possession  at  the 
time  of  the  grant,  otherwise  a  suit  for  possession  at  the  tenant's  instance 
alone  cannot  be  supported. — Dinomonee  Banner  jee  v.  Oyrutoolah  Khan,  2  W. 
R.,  138.  But  such  a  suit  would  lie  if  the  lessee  makes  the  lessors  co-defend- 
ants in  the  suit  along  with  the  parties  in  possession. — Pran  Kisto  Bey  v. 
Bissumbhur  Sein,  11  W.  R.,  80. 

A  and  B  took  a  putni  in  equal  shares  ;  B  relinquished  his  share,  and  A 
was  called  upon  to  engage  for  the  whole,  but  did  not  do  so  and  was  ousted. 
Held  that  A's  suit  for  possession  would  not  lie,  as  under  the  terms  of  his 
lease  he  could  not  hold  a  half  share  only. — Gosaindass  Bose  v.  Khoondkar 
Ata-oor-Ruhman,  S.  D.  A.  D.,  1859,  p.  1602. 

By  permitting  a  putnidar  to  take  a  quantity  of  land  in  addition  to  what 
is  held  by  him  in  putni,  and  by  receiving  rents  for  such  additional  land,  a 
proprietor,  is  not  in  the  absence  of  any  agreement,  debarred  from  resuming 
possession. — Kishore  Bullubh  Mitter  v.  Bistoo  Chunder  Ghose,  12  W.  R.,  188. 

A  putni  estate  was  the  inheritance  of  5  brothers,  two  of  whom  appro- 
priated the  whole  of  it.  The  holder  under  a  kaemi  patta  from  the  darputni- 
dar of  the  three  ousted  brothers  could  sue  to  obtain  possession  of  his  share 
of  the  estate.  —  Tara  Soonderry  Debya  v.  Shama  Soonderry  Bebya,  4  W.  R., 
58. 

A  lessee  whose  lessors  have  never  been  in  possession  of  the  lands 
comprised  in  the  lease,  has  a  right  to  bring  an  action  to  establish  the  title 
of  his  lessors,  if  he  makes  them  co-defendants  in  the  suit  along  with  the 
parties  in  possession. — Pran  Kisto  Dey  v.  Bissumbhur  Sein,  11  W.  R.,  80. 

A  darputnidar  under  an  auction-purchaser,  suing  for  possession,  is  en- 
titled to  get  rid  of  the  occupancy  of  defendants  occupying  the  land,  unless 
the  latter  can  show  that  they  come  within  the  privileged  class. — Chytun 
Kristo  Biswas  v.  Juggumath  Bysack,  25  W.  R.,  90. 

Refund  :— 

When  sale  is  set  aside  new  tenants  of  the  purchaser  are  entitled  to 
refund  of  what  they  paid  as  premium  with  interest  by  way  of  damages. — 
Tarachand  Biswas  v.  Nuffer  Ally  Biswas,  1  Shome,  99. 

On  a  sale  in  execution  of  a  decfee  a  putni  was  sold,  and  the  darputnidar 
took  a  fresh  darputni  for  consideration  from  the  auction-purchaser.  On 
the  sale  being  set  aside  after  five  years  the  second  lease  was  avoided, 
and  the  darputnidar  was  held  entitled  to  a  refund  of  the  consideration 
so  paid. — Tara  Chand  Biswas  v.  Ramgobind  Chowdhry,  4  C.  L.  li.,  20  ;  I. 
L.  R.,  4  Cal.,  778. 
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Where  a  bonus  is  paid  for  a  putni  taluk  not  %n  existence  there  is  an 
entire  failure  of  consideration,  and  the  person  paying  the  bonus  is  entitled 
to  refund  of  it.— Kristo  Lai  Moitro  v.  Nobbo  Coomar  Ray,  5  W.  K.,  232. 

Kefund  of  excess  rent  paid  may  be  decreed  for  the  12  years  immediately 
preceding  the  date  of  the  institution  of  the  suit. — Rajah  Mahtdb  Chunder 
of  Burdwan  v.  Lall  Mohun  Banerjea,  S.  1).  A.  D.,  1847,  p.  168.  Followed 
in  S.D.  A.  D.,  1848,  p.  506. 

Suit  lies  for  refund  of  excess  rent  paid  to  a  zamindar  before  a  decree 
for  abatement  of  rent  is  obtained. — Rajah  Nilmony  Singh  Deo  Bahadoor  v. 
Sharoda  Pershad  Mookerjee,  18  W.  R.,  434.  See  Okhoy  Coomar  Chuttopadhya 
v.  Mahatab   Chunder  Bahadoor,  I.  L.  R.,  5  Cal.,  24. 

Where  plaintiff  had,  in  a  former  suit  to  recover  a  part  of  the  considera- 
tion-money and  the  excess  rents  paid  by  him  on  a  putni  settlement,  which 
defendant  had  induced  him  to  take  on  a  false  representation  regarding  the 
lands  included  in  it,  obtained  consequential  damages,  it  was  held  that  he 
could  not  succeed  in  a  second  suit  to  get  back  so-called  excess  of  rent  paid 
by  him  in  terms  of  the  putni  pottah  since  the  institution  of  the  first  suit. — 
Rajah  Nilmonee  Singh  Deo  Bahadoor  v.  Issur  Chunder  Ghosal,  9  W.  R., 
121.  In  Rajah  Nilmonee  Singh  Deo  v.  Unnodapershad  Mookerjee,  reported 
at  10  W.  R.,  41,  it  was  held  that  where  in  a  former  suit,  plaintiff,  a  putni- 
dar,  sued  his  zamindar  for  abatement  of  rent  and  for  a  refund  of  con- 
sideration-money and  rents  paid  by  him  for  3  years,  a  suit  for  a  refund  of 
rent  for  3  subsequent  years  is  not  barred  under  S.  7,  Act  VIII  of  1859. 

Where  the  plaintiff  bond  fide  believing  himself  to  be  the  owner  of 
a  4-annas  share  of  a  putni  taluk  paid  the  amount  of  revenue  due  in 
respect  of  that  share  to  the  zamindar,  and  it  appeared  that  the  entire  putni 
belonged  to  the  defendants  who  had  availed  themselves  of  the  payment 
so  made,  it  was  held  that  in  &  suit  to  recover  the  amount  paid  as  money 
paid  to  the  use  of  the  defendants,  the  plaintiffs  were  entitled  to  succeed. — 
Nobin  Krishna  Bose  v.  Mon  Mohun  Bose,  9  C.  L.  R.,  182  ;  I.  L.  R.,  7  Cal.,  573. 

Payment  to  save  from  sale. — A  putnidar  is  not  liable  to  make  good  the 
darputnidar^  s  payment  to  the  zamindar,  insufficient  as  they  were  to  stop 
the  sale  of  the  putni.  Such  payments  must  be  made  in  Court. — Mirza 
Mahomed  Hossein  Ali  v.  Shaikh  Bukaoollah,  6  W.  R.,  84. 

lb. — Payment  of  the  putni  rent  by  the  person  in  possession  to  save  it  from 
sale  under  Reg.  VIII  of  1819  is  recoverable  from  the  actual  owner  of  the 
putry.—  Gopal  Chunder  Chuckerbutty  v.  Uoodoy  Lall  Dey,  10  W.  R.,  115. 

lb. — A  payment  in  the  Collectorate  to  save  a  putni  from  sale  by  the 
assignee  of  the  registered  darputnidar,  although  the  assignment  has  not  been 
registered,  is  not  voluntary  payment,  and  may  be  realized  from  the  putnidar 
by  such  assignee  of  the  darputnidar. — Lukhinarain  Mitter  v.  Ehettro  Pal 
Singh  Roy,  20  W.  R.,  P.  C,  380. 

lb. — Plaintiff  sued  to  recover  possession  of  a  share  in  a  putni  and  ulti- 
mately obtained  a  decree.  While  the  case  was  pending  in  appeal  the  putni 
was  advertised  for  sale  for  arrears  of  rent,  and  the  plaintiff  paid  up  the  arrears 
and  saved  the  putni  from  sale  and  they  now  sue  to  recover  the  amount  so 
paid.  It  was  held  that  plaintiff  had  properly  instituted  this  suit  to  recover 
the  amount  of  the  arrears  paid,  and  that  such  a  suit  cannot  be  considered 
infructuous  nor  could  the  claim  have  been  settled  as  part  of  the  mesne 
profits  decreed  in  the  other  suit. —  Chunder  Mohun  Roy  v.  Damoodur  Roy, 
S.  D.  A.  D.,  1860,  Vol.  I,  p.  59. 

lb. — Plaintiff  brought  a  suit  to  recover  a  portion  of  a  putni  under  a  will  ; 
during  the  pendency  of  the  suit  the  putni  was  put  up  to  sale  under  Reg. 
VIII  of  1819,  and  plaintiff  paid  up  the  money  to  save  the  tenure.  Held, 
that  the  plaintiff  was  entitled  to  recover  the  money. — Sharoda  Koomaree 
Dossee  v,  Mohinee  Mohun  Chose,  20  W.  R.,  72. 
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lb.— Plaintiff,  to  save  the  putni  from  sale  for  arrears  of  rent  of  a  former 
year  which  had  been  adjudged  by  an  apparently  valid  decree  to  be  due  to 
the  defendant,  paid  the  money.  Held,  that  the  payment  was  made  under 
such  circumstances  as  entitled  the  plaintiff  to  recover  back  the  money  from 
the  defendant.  —  D.  Andrew  v.  R.  Larmour,  2  Ind.  Jur.,  0.  S.,  4:1  Hay,  309. 

Ib.—The  purchaser  of  a  putni  sold  in  execution  of  a  decree  cannot  recover 
from  the  original  putnidar  the  sum  which  the  purchaser  had  to  deposit  a 
Jew  days  after  his  purchase,  in  order  to  stay  a  sale  by  the  zamindar  under 
this  Eegulation. — Sheikh  Khoda  Buhsh  v.  Degumburee  Dossee  and  others,  W. 
R.,  1864,  p.  207.  But  see  W.  R.,  1864,  p.  73  as  to  the  purchaser  of  a  portion 
of  a  putni  and  his  remedy  in  a  similar  case  as  against  his  co-sharers. 

When  ousted  by  third  party  claiming  as  lakhiraj. — Where  consideration 
money  was  paid  for  an  extensive  putni,  and  the  putnidar,  in  respect  of 
a  small  portion  of  the  lands,  was  cast  in  a  suit  by  the  tenant  claiming  it 
as  lakhiraj,  held,  that  the  consideration  money  paid  to  the  zamindar  was 
not  intended  to  be  divisible  into  portions  corresponding  to  parts  of  the  pro- 
perty, and  that,  fraud  not  being  alleged,  the  putnidar  was  not  entitled 
to  recover  a  rateable  refund,  through  his  grantor's  want  of  title  to  the  plots 
in  question.— Rajah  Nilmonee  Sing  Deo  v.  Gordon  Stuart  &  Co.,  2  R.  C. 
and  0.  R.,  168. 

lb. — In  a  suit  for  recovery  of  consideration  money  paid  in  respect  of  a 
village  which  was  leased  to  the  plaintiff  in  putni  as  mal,  but  which  was 
subsequently  found  to  be  lakhiraj  land  belonging  to  another  party,  the 
plaintiff's  right  to  recover  depended  upon  his  establishing  either  that  the 
defendant  fraudulently  induced^  him  to  pay  that  sum  by  a  false  representa- 
tion that  he  had  a  good  title  to  the  land  in  question  or  that  he  warranted 
or  covenanted  with  the  plaintiff  that  he  had  a  good  title  ;  and  as  the 
plaintiff  proved  neither,  his  suit  was  dismissed. — Rajah  Nilmony  Singh  Deo 
v.  Gordon  Stuart  &  Co.,  6  W.  R.,  152. 

Fraud  having  been  substantially  alleged  in  granting  a  putni,  the 
absence  of  a  stipulation  to  refund  the  consideration  money  and  rent,  where 
the  putnidar  received  no  benefit  under  the  grant,  did  not  protect  the  zamin- 
dar from  refunding. — Rajah  Nilmony  Singh  v.  Gordon  Stuart  &  Co.,  9  W. 
R.,  371. 

Ijaradar  under  a  putni  may  sue  zamindar  for  refund  of  ijara  rent. — 
Putnidar  not  entitled  to  refund  of  rent  paid  to  the  zamindar  where  the 
latter  has  realized  rent  of  ijara  after  grant  of  putni,  and  where  the  ijara 
existed  at  the  time  of  the  creation  of  the  putni.  In  spite  of  such  payment 
putnidar  may  sue  the  ijaradar  for  that  rent  and  ijaradar  may  sue  the 
zamindar  for  refund. — Ram  Kanai  Raramanik  v.  Narendro  Narain  Rai,  S. 
D.  A.  D.,  1858,  p.  1817. 

Where  the  putni  is  set  aside  and  the  putnidar  is  made  to  pay  mesne 
profits  at  the  instance  of  the  zamindar,  the  former  is  entitled  to  receive  back 
what  he  had  paid  to  the  latter.—  Rakhal  Monee  Dossee  v.  Brojendro  Gopal 
Roy,  23  W.  R.,  303. 

lb. — A  knowing  that  a  mahal  has  been  given  in  ijara. takes  a  putni  of  the 
same  mahal  and  pays  rent  during  the  subsistence  of  the  ijara.  Held,  that 
A  is  entitled  to  a  refund.  The  putnidar  is  entitled  to  ijara  rent  falling  due 
after  the  creation  of  the  putni  ;  and  the  ijaradar  is  not  entitled  to  a  refund 
of  the  rent  falling  due  after  the  putni  which  he  was  forced  to  pay  to  the 
zamindar. — Ram  Kanai  Paramanik  v.  Narendro  Narain  Rat,  S.  D.  A.  D., 
1858,  p.  1817. 

Deci'ee  for  abatement — Refund  of  excess  rent  paid  : — A  putnidar  sued  his 
zamindar  and  obtained  a  decree  for  the  abatement  of  the  putni  rent, 
on  the  ground  that  the  assets  of  the  putni  fell  short  of  the  amount  stated 
in  the  lease.  The  abatement  having  been  directed  to  take  effect  from  the 
commencement   of  the   putni   lease,   the  excess   of  rent  realized  from  the 
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putnidar  ought  to  be  refunded.  The  putnidar's  right  to  sue  for  a  refund 
arises  when  he  is  actually  compelled  to  pay  the  excess  rent. — Rajah  Nilmony 
Singh  Deo  Bahadoor  v.  Sharoda  Per  shad  Mookerjee,  18  W.  R,  434. 

A  putnidar  is  bound  to  respect  the  bond  fide  leases  granted  by  the 
zamindar  before  the  creation  of  the  putni  tenure  ;  he  has  perfect  right  to 
question  the  vilidity  of  any  under-title  the  bond  fides  of  which  he  may  have 
reason  to  doubt  ;  and,  if  the  under-tenant,  instead  of  resisting  the  putni- 
dar's demand  for  rent,  or  taking  steps  to  prove  his  title,  continue  to  pay 
rent  for  several  years  at  the  rate  demanded  by  the  putnidar,  though  it  be 
higher  than  the  jumma  entered  in  the  lease  under  which  he  professes  to 
hold,  his  payments  must  be  looked  upon  as  voluntarily  made,  of  which  he 
cannot  obtain  a  refund,  and  the  receipt,  by  the  putnidar  of  such  rents  in 
excess  of  the  jumma  entered  in  the  pottah,  cannot  be  considered  as  extor- 
tion within  the  meaning  of  S.  LII,  Reg.  VIII  of  1793. — Bhurrut  Singh  v. 
Mohummud  Moossa  Khan,  S.  D.  A.  D.,  1860,  Vol.  II,  p.  172. 

A  creditor  of  the  defaulting  putnidar  took  out  the  surplus  sale- 
proceeds  ivhile  a  suit  to  set  aside  the  s  le  was  pending.  The  sale  was 
ultimately  set  aside  and  the  zamindar  was  compelled  to  pay  the  whole  of 
the  purchase-money.  The  zamindar  was  held  entitled  to  sue  A  for  the 
money  which  A  took  out,  as  when  the  sale  was  set  aside  there  was  an 
implied  obligation  on  A's  part  to  return  the  money  to  Court. — Behari  Lai 
Seal  v.  Bejoy  Chand  Mahatab,  4  C.  L.  R.,  10  n. 

See  VOLUNTARY  PAYMENT. 

Registration  of  name  :— 

An  under-tenure-hoider  should  in  the  first  instance  apply  for  registra- 
tion to  the  putnidar,  before  bringing  a  suit  to  compel  him  to  register  his 
name. — Bhooputee  Roy  v.  Umbica  Churn  Banerjee,  17  W,  R.,  169. 

A  putnidar  is  not  bound  to  recognize  any  purchaser  by  private  sale 
as  his  darputnidar  until  he  registers  his  name  in  the  zamindar's  sherista  ; 
and  any  proceeding  held  against  the  old  darputnidar  for  the  recovery  of 
arrears  of  rent,  without  making  the  purchaser  a  party  to  it,  is  perfectly 
legal. — Bissomoyee  Dossee  v.  A.  M.  Mackintosh,  2  Hay,  14.  See  also  Luckee 
Narain  Hitter  v.  Sitanath  Ghose,  6  W.  R.  (Act  X),  8. 

Where  the  purchaser  of  a  putni  fails  to  obtain  registry  of  his  name 
in  the  zamindar's  books,  a  third  party  who  claims  to  derive  his  title  from 
the  purchaser's  vendor  has  no  right,  on  the  ground  of  such  failure,  to  treat 
the  purchaser  as  his  tenant,— Ram  Narain  Doss  v.  James  Tweedie,  12  W. 
R.,  161. 

Relinquishment— See  SURRENDER. 

Rent :— See  pp.  16  and  32,  infra. 

■  A  landlord  cannot  claim  rent  under  a  kabuleut  where  the  lessee 
has  never  obtained  possession,  delivery  of  possession  being  ordinarily 
a  condition  necessary  for  the  maintenance  of  an  action  for  rent. — Hurish 
Chunder  Koondoo  v.  Mohinee  Mohun  Mitter,  9  W.  R.,  582  ;  A  shrufoonissa 
Begum  v.  Tosudduck  Hossein,  22  W.  R.,  260.  A  suit  for  rent  will  not 
lie  where  the  lessee  has  never  obtained  possession  of  the  land  leased  to 
him— Bullen  v.  Lalit  Jha,  3  B.  L.  R.,  Ap.,  119.  Right  to  rent  depends 
upon  landlords  securing  to  the  tenant  quiet  possession,  and  giving, him 
proper  and  lawful  means  of  realising  rents  from  tenants — Kristo  Soondur 
Sandyal  v.  Chunder  JVath  Roy,  15  W.  R.,  230.  A  tenant  cannot  be 
made  liable  for  rent  if  it  be  established  that  he  has  been  kept  out  of 
the  possession  of  the  tenure  by  the  landlord— A  bdool  Gunnee  v.  Kherode 
Chunder  Roy,  2  Hay,  409 ;  A  bdool  Gunnee  v.  Poorno  Chunder  Roy,  2 
Hay,  525.  Landlord  is  bound  to  indemnify  the  tenant  against  any  act  of 
his  or  of  any  person  claiming  under  him  or  having  a  right  paramount 
o   his— Rassam  v.   Donzelle,  23  W.  R.,  121  ;   Merwanji  Mancherji  Cama  v. 
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AH  Khan,  I.  Tj.  R.,  23  Bom.,"  510.  Rent  due  for  the  period  prior  to  the 
interruption  of  possession  is  recoverable — Madhub  Chunder  Mozumdar 
v.  Sidhee  Nuzeer  Ali  Khan,  8  W.  R.,  54. 

A  tenant  cannot  afterwards  be  held  liable  for  rents  which  he  pays 
to  a  third  party  with  the  acquiescence  of  his  landlord  expressed  or  implied  ; 
and  where  the  relation  of  landlord  and  tenant  ceases  with  the  consent  of 
the  landlord,  the  landlord  cannot  again  claim  rent  unless  he  shows  how 
or  when  the  relation  revived. — Muddun  Mohun  Roy  Chowdhry  v.  Chunder 
Sekhur  Bhuttacharjee,  25  W.  R.,  115. 

The  legal  representatives  of  a  deceased  tenant  at  fixed  rates,  who  died 
leaving  the  rent  payable  by  him  in  arrear,  is  liable  for  payment  of  the 
arrears  to  the  extent  of  the  assets  of  the  tenant  which  has  come  into 
their  hands,  and  this  liability  is  not  affected  by  the  question  whether  or  not 
they  take  over  the  tenancy  of  the  deceased  themselves.-  Maharaja  of 
Benares  v.  Daljit  Singh,  I.  L.  R.,  19  All.,  352.  Where  a  tenant  is  left 
in  that  condition  in  which  he  is  compelled  to  pay  his  landlord's  debt  to 
save  his  own  security  from  forfeiture,  the  circumstances  constitute  a 
sufficient  authority  to  make  the  payment,— e.  g.,  the  payment  of  Govern- 
ment revenue  to  save  the  estate  from  sale,— and  it  will  be  treated  as 
a  payment  to  the  landlord  in  a  suit  for  rent— Hills  v.  Wooma  Moyee 
Burnionee,  15  W.  R.,  545. 

A  payment  for  rent  should  be  credited  to  the  oldest  rents  first,  and  not 
to  current  rent,  unless  so  specifically  stated  by  the  party  making  it— 
Surnomoye  v.  Singhroop  Bibee,  W.  R.,  1864,  Act  X,  133.  Payment  to  one 
of  several  joint  proprietors  is  a  payment  to  all — Oodit  Narain  Singh  v. 
Hudson,  2  W.  R,  Act  X,  15  ;  Ramnath  Singh  v.  Gondee  Singh,  10  W.  R. 
441;  Sambhu  v.  Kamolrao  Vithalrao,  1.  L.  R.,  22  Bom.,  794.  A  payment 
by  one  of  several  joint  lessees  is  payment  by  all— Nillumbhur  Mastophy  v. 
Doorga  Churn  Biswas  2  W.  R ,  Act  X,  94. 

Dispossession  by  stranger  does  not  cause  liability  for  rent  to 
cease— Gale  v.  Chedi  Jha,  2  Hay,  591.  The  person  into  whose  hands 
transferable  tenure  comes  is  bound  to  pay  rent  to  the  landlord,  unless 
kept  out  of  possession  and  enjoyment  by  the  fault  of  the  landlord, 
and  the  landlord's  right  to  claim  rent  from  his  tenant  does  not  depend 
upon  the  fact  of  possession  by  the  tenant.— Gobind  Chunder  Chunder  v. 
Kristo  Kanto  Butt,  14  W.   R.,  273. 

Whom  to  sue. — A  landlord  seeking  to  recover  rent  is  not  bound 
to  proceed  against  any  person  who  may  have  any  latent  beneficial 
right  to  the  tenure  in  respect  of  which  the  rent  has  fallen  due,  but 
against  that  person  only  who  may  be  found  in  possession  thereof 
with  a  legal  right.—  Tilock  Chunder  Chuckerbutty  v.  Gourmonee,  2  Hay, 
364.  When  arrears  of  rent  become  due,  a  zamindar  is  not  bound  to  look 
beyond  his  book  for  the  party  liable,  except  when  he  has  recognized  other 
persons  as  his  tenants  either  by  receipt  of  rent  or  in  other  ways. — Anuvd 
Moyee  Dassee  v.  Mohindro  Narain  Dass,  15  W.  R.,  264.  An  action  for  rent 
does  not  lie  against  a  person  said  or  shown  to  be  in  possession  of  a  tenure 
which  is  written  in  the  books  of  the  zamindar  in  the  name  of  a  different 
person  unless  there  is  a  contract  for  rent,  express  or  implied. — Eshan 
Chunder  Ghossal  v.  Burno  Moyee  Dossee,  16  W.  R.,  233.  Landlord  should 
sue  all  to  whom  he  let  out ;  he  cannot  legally  sue  one  of  them  for  the  whole 
or  any  part  of  the  rent  due. — Roop  Narain  Singh  v.  Juggoo  Singh,  10 
W.  R.,  304. 

The  transferee  of  a  part  of  a  tenure  is  jointly  liable  with  his  co-sharer 
for  the  whole  rent,  for  although  the  privity  between  the  parties  may  be  one 
of  estate  only,  it  is  in  respect  of  the  whole  of  the  tenure,  though  the 
transfer  was  of  a  part,  by  reason  of  the  indivisibility  of  the  tenure  without 
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the  landlord's  consent. — Jogemaya  Dassi  v.    Oirindra  Nath  Mukerjee,   4  C. 
W.  N.,  590. 

Suit  should  be  dismissed  when  it  appears  that  the  patta  under  which 
the  plaintiff  sued  the  defendant  for  rent  of  a  share  of  a  putni,  had  pre- 
viously been  decided  to  be  invalid. — Suroop  Chunder  Roy  v.  Bamundass 
Mookerjea,  S.  D.  A.  D.,   26th  Dec,    1855,    p.  606. 

Where  it  does  not  appear  that  rent  is  payable  in  instalments,  it 
must  be  assumed  to  be  payable  a  nnually, — Surreshoollah  v.  Ram  Comar 
Goopta,  25  W.  R.,  556. 

It  is  contrary  to  the  usage  of  the  country  for  a  putnidar  to  pay  his 
rents  by  monthly  kists,  without  a  special  agreement  for  that  purpose. — 
Joy  Kishen  Mookerjee  v.  JanJc.ee  Nath  Mookerjee,  17  W.  R.,  471. 

A  zamindar  and  putnidars  being  bound  together  by  the  terms  of  a 
written  contract,  the  zamindar  can  only  sue  for  rent  on  the  terms  of  that 
contract,  but  not  for  rent  for  the  use  and  occupation  of  his  land. — R. 
Watson  &  Co.  v.  Tarinee  Churn  Gangooly,  17  W.  R.,  494.  Approved  in 
Bhunendro  Chunder  Mooherjee  v.  John  Watson  Laidlay,  20  W.  R.,  400. 

Plaintiff,  a  putnidar,  got  a  decree  for  rent  against  B's  wife,  the  osten- 
sible darputnidar.  Shortly  afterwards,  B's  nephew  brought  a  suit  against 
B  for  an  eight-anna  share  of  the  darputni,  which  he  claimed  as  joint 
family  property,  and  obtained  a  decree.  Before  this  last  decree  was 
executed,  the  darputni  was  sold  to  satisfy  the  rent  decree,  but  the  proceeds 
were  insufficient.  In  a  suit  for  the  balance  remaining  due  B  and  his 
nephew  were  jointly  made  liable  for  the  amount. — Promotho  Nath  Banerjee 
v.  Jogendro  Nath  Roy,  2  C.  L.  R.,  15. 

A  party  having  taken  a  farming  lease,  and  lent  money  upon  assignment 
on  the  rent  payble  by  him,  at  a  date  before  the  same  property  had  been 
granted  by  the  owner  on  a  putni  tenure,  cannot  be  affected  by  the  putni, 
and  has  a  right,  in  paying  his  farming  rent  to  the  putnidar,  to  deduct  the 
amount  which  was  assigned  in  liquidation  of  his  loan  to  the  owner. — Kishen 
Chunder  Roy  v.  Nittyanund  Sein,  S.  1).  A.  D.,  2nd  September,  1851,  p.  557. 

A  purchases  an  estate  from  B  :  it  subsequently  appears  that  the  whole 
estate  did  not  belong  to  B,  but  that  a  fractional  part  of  it  was  held  by  him 
on  putni.  Held  that  the  purchaser  is  liable  for  the  putni  tenure,  as  long 
as  possession  is  held  under  the  purchase. — Ashootas  Bey  v.  Bhyrub  Chunder 
Rose  ;  Mohuranee  Kumal  Koomari  v.  Bhyrub  Chunder  Rose,  S.  D.  A.  D., 
21st  Sept.,  1837,  Vol.  VI,  p.  183. 

A  Civil  Court  cannot  compel  a  darputnidar  to  pay  the  rents  of  the 
putni  tenure,  due  to  the  proprietor. — Ibid. 

Where  a  former  proprietor  allowed  the  putnidar,  for  the  sake  of  mutual 
convenience,  to  pay  his  putni  rent  direct  to  the  Collector,  a  subsequent 
purchaser  is  not  bound  by  that  arrangement. — Maddun  Mohun  Shaha  and 
others  v.  Shookomoyee  Choxvdhrain,  W.  R.,  1864  (Act  X),  109. 

Where  the  plaintiffs  had  received  a  putni  lease  from  the  former  zamin- 
dar, by  which  it  was  provided  that,  of  the  jumraa  payable  to  her  a  certain 
portion  was  to  be  paid  to  the  Collector  in  liquidation  of  the  Government 
revenue  due  by  the  zamindar,  and  the  remainder  to  the  zamindar,  and  the 
putnidars  had  paid  accordingly  and  were  admitted  to  do  so  by  the  Collec- 
tor ;  held  that  the  purchasers  of  the  rights  and  interests  of  the  zamindar  at 
a  sale  in  execution  of  a  decree  could  not  interfere  to  prevent  the  plaintiffs 
paying  the  Government  revenue  under  the  terms  of  their  contract. — Brijo- 
kishore  Chowdraine  v.  Mohurollah  Chowdry,  S.  D.  A.  D.,  1860,  Vol.  II, 
p.  150. 

Whore  a  piiiai  tenure  is  sold  under  a  decree  against  the  tenant,  he  is 
not  liable  for  any  rent  which   may   accrue  afterwards,   notwithstanding  the 
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transfer  may  not  be  registered. — Gopeekristo  Gosamee  v.   Ramkomul  Misry, 
Marsh.,  212 ;  1  Hay  563. 

A  darputni  lease,  granted  upon  the  payment  of  a  bonus,  contained  a 
condition  that  if  the  annual  rent  remained  for  a  longer  period  than  one 
month  in  arrear,  the  lessor  should  have  a  right  of  re-entry.  The  lessor, 
upon  default  in  payment  of  rent,  without  availing  himself  of  the  forfeiture, 
instituted  a  summary  suit  for  the  arrears  of  rent  ;  and,  upon  an  award 
therein,  the  lands  were  sold  for  such  arrears.  Held  that  the  purchaser,  who 
bought  the  putni  tenure  without  notice  of  the  condition  for  forfeiture,  was 
not  subject  to  that  condition.—  Deendyal  Paramanick  v.  Juggeshur  Rot/, 
Marsh.,  252  ;  2  Hay,  21. 

See  PARTITION  and  TRESPASSER. 

Res-Judicata  :— 

A  putnidar  having  once  before  sued  the  raiyat  under  S.  28,  Act  X  of 
1859  and  been  cast  on  the  ground  that  he  could  not  prove  payment  of  rent, 
cannot  now  bring  a  suit  for  the  same  thing  in  the  Civil  Court. — 3  R.  J. 
P.  J.,  29. 

The  mere  fact  of  a  former  putnidar  allowing  a  former  suit  to  go  by 
default  cannot  prejudice  the  rights  of  the  zamindar  now  in  possession,  to 
recover  certain  accretions  to  his  zamindaree. — Punchanun  Mullick  v.  Heera 
Loll  Seal,  1  W.  R.,  173. 

Sale  :— See  p.  39,  infra,  and  ss.  164  to  168,  of  the  Bengal  Tenancy  Act. 

Sale  of  a  tenure  in  execution  of  a  rent-decree  against  the  registered 
tenant  is  binding  upon  the  unregistered  co-sharers  in  that  tenure. — Jeo 
Lall  Singh  v.  Gunga  Pershad,  I.  L.  R.,  10  Cal.,  996.  So  also  in  respect  of 
a  share  of  a  tenure  in  respect  of  which  separate  tenancy  has  been  created 
by  conduct. — Nitayi  Behari  Saha  Paramanick  v.  Hari  Govinda  Saha,  I.  L. 
R.,  26  Cal.,  677. 

A  zamindar  has  a  perfect  right  to  bring  a  tenure  to  sale  for  arrears  of 
rent  without  regard  to  the  rights  of  the  new  tenant  while  he  is  yet  un- 
registered.— Nobeen  Kishen  Mookerjee  v.  Shib  Pershad  Pattuck,  9  W.  R.,  161. 

A  zamindar  need  not  ordinarily  look  beyond  the  register  for  sale  of  a 
tenure  of  a  registered  defaulter. — Forbes  v.  Piotap  Singh  Doogur,  7  W.  R., 
409. 

Where  sale  of  a  darputni  takes  place  as  much  for  the  default  of  the 
plaintiff  as  for  his  co-sharers  a  sale  of  the  darputni  connot  be  set  aside  on 
the  ground  that  the  co-sharer  of  the  plaintiff  defaulted. — Ram  Loll  Mooker- 
jee v.  Debender  Nath  Chatter jee,  I.  L.  R.,  8  Cal.,  8  ;  9  C.  L.  R.,  337. 

Surety  :— See  ss.  128  to  147  of  the  Contract  Act  IX  of  1872. 

The  purchaser  of  the  rights  and  intorests  of  a  putnidar  in  a  putni 
taluk  sold  for  arrears  of  rent  purchases  the  taluk  subject  to  whatever 
claims  the  zamindar  has  against  it  for  rent,  and  has  no  claim  against  the 
surety  of  the  putnidar  by  reason  of  the  name  of  the  latter  appearing  as 
the  owner  of  the  taluk  in  the  zamindar's  papers  or  otherwise.  He  may 
sue  the  other  sharers  for  the  money  which  he  has  paid  on  their  account. — 
Obhoy  Chunder  Bondopadhaya  v.  Nilambur  Mookerjee,  W.  R.,  1864,  p.  73. 

Surrender  and  Relinquishment : — See  p.  51,  infra,  and  s.  86  of  Act 
VIII  of  1885. 

An  under-tenure  (not  for  agricultural  purposes)  cannot  be  relinquished 
upon  notice  without  consent  of  the  landlord. — Judoo  Nath  Ghose  v.  Schosne 
Kilbum  &  Co.,  12  C.  L.  R.,  343  ;  I.  L.  R.,  9  Cal,  671. 

One  of  several  grantors  of  a  putni  patta  cannot  get  rid  of  the  putni 
as  to  a  share  in   the  putni,   by  a  suit  as  ijaradar  of  that  share  for  rent 


MISCELLANEOUS  NOTES.  133 

against  the  raiyats.  The  puttri  must  be  upheld  until  set  aside  by  a  regular 
suit. — Raj  Chunder  Roy  Chowdhry  v.  Unnoda  Pershad  Mookerjee.  17  W.  R., 
221. 

Transfer  : — See  p.  12  infra,  and  ss.  12  to  16  of  the  Bengal  Tenancy  Act. 

By  accepting  rent  the  zamindar  assents  to  the  transfer  of  a  tenure, 
whether  the  whole  is  sold  or  a  part  only. — Bharut  Roy  v.  Gungnarain 
Mohapattur,  14  W.  R.,  211. 

Where  a  party  purchases  another's  zamindari  rights  in  an  estate  in 
which  that  other  had  created  an  under-tenure  with  a  fixed  rent,  the 
circumstance  that  payment  of  rent  on  account  of  such  tenure  was  sus- 
pended while  the  zamindari  was  in  the  hands  of  the  former  proprietor  does 
not  affect  the  rights  of  his  successor  or  the  fixity  of  the  rent. — Qudadhur 
Lall  v.  Ram  Jhan  Gunderee,  10  W.  R.,  212. 

Putni  right  over  a  specific  area  lying  within  a  putni  taluk  is  transfer- 
able.— Madhub  Ram  v  Doyal  Chand  Ghose,  I.  L.  R.,  25  Cal.,  445  ;  2  0.  W. 
N.,  108. 

Non-registration  in  the  zamindar's  sherista  does  not  invalidate  the  sale 
of  a  tenure. — Bharut  Roy  v.  Ganganarain  Mohaputter,  14  W.  R.,  211. 

Trespasser  :— 

A  darjotdar  under  a  raiyat  of  a  putnidar  having  no  legal  status  cannot 
maintain  suit  for  damages  to  crops  done  by  the  putnidar. — Nobin  Chunder 
Rose  v.  Gungagobind  Rose,  1  Hay  480. 

Suit  for  rent  against  a  trespasser,  is  not  maintainable  ;  but  he  may  be 
sued  for  damages  for  use  and  occupation. — Chandra  Mohun  Roy  v.  Biswa- 
nath  Hazra,  S.  D.  A.  D.,  1855,  No.  598  of  1852. 

The  transferee  of  a  transferable  tenure,  which  has  not  been  registered, 
cannot  be  treated  by  the  zamindar  as  a  trespasser,  and  as  against  the 
zamindar  who  has  evicted  him,  he  has  a  right  to  be  restored  to  possession. — 
Nobeen  Kishen  Mookerjee  v.  Shib  Pershad  1'atuck,  8  W.  R.,  96. 

Voluntary  Payment  :— 

A  payment  made  by  the  purchaser  of  the  darputni  who  has  not 
obtained  registration,  in  order  to  save  the  putni  from  sale,  is  a  voluntary 
payment  which  the  registered  darputnidar  cannot  claim  to  deduct  from  the 
rent  due  by  him  to  the  putnidar. — Zukhee  Narain  Mitter  v.  Sitanath  Ghose, 
6  "W.  R.  (Act  X),  8.  Explained  in  Lukhi  Narain  Mitter  v.  Khettro  Pal 
Stngh  Roy,  13  B.  L.  R.,  146,  P.  C. 

In  order  to  prevent  the  sale  of  a  putni  taluk  under  Reg.  VIII  of  1819, 
the  plaintiff  to  whom  the  taluk  had  been  mortgaged  under  a  bond  which 
provided  that  the  amount  advanced  thereunder  should  be  a  charge  upon 
the  surplus  proceeds  in  the  event  of  a  sale,  paid  the  amount  of  the  arrears 
due.  Held,  that  the  plaintiff,  as  mortgagee,  had  a  sufficient  interest  to 
protect,  that  the  payment  was  not  a  voluntary  payment,  and  that  the 
amount  of  such  payment  was  a  valid  charge  on  such  property. — Mohesh 
Chunder  Banerjee  v.  Ram  Pursono  Chowdry,  6  C.  L,  R.,  28  ;  I.  L.  R.,  4 
Cal.,  539. 

Payment  of  money  to  satisfy  a  rent  decree  against  his  predecessor 
whose  tenure  he  has  purchased  at  an  auction-sale  to  save  it  from  sale  at  such 
execution,  the  rent  having  become  payable  before  his  purchase,  is  a 
voluntary  payment.  The  execution  proceedings  having  been  taken  through 
the  Collector,  nothing  could  pass  by  the  sale. — Ram  Buksh  Chatlangea  v, 
Hridoy  Monee  Debia,  10  W.  R.,  446. 

The  mortgagee  of  a  putni  may  recover  from  the  mortgagor  what  he  paid 
to  save  the  putni  from  sale  under  Reg.  VIII  of  1819,  though  his  interest  be  a 
contingent  one.     Subsequent  declaration  by  the  Court  that  the  mortgage 
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has  been  satisfied  before  the  payment  does  not  make  his  payment  a 
voluntary  one.  S.  69  of  the  Contract  Act  IX  of  1872  was  applied. — 
Bindubashini  Dassi  v.  Harendra  Lai  Roy,  I.  L.  E.,  25  Cal.,  305.  This  case 
and  the  case  of  Dakhina  Mohan  Roy  v.  Saroda  Mohan  Roy  (I.  L.  E.,  21  Cal., 
142)  were  followed  in  Radha  Madhub  Samonta  v.  Sasti  Ram  Sen  (I.  L.  E., 
26  Cal.,  826)  in  which  it  was  held  that  a  payment  of  rent  after  a  decree  in  a 
suit  to  have  a  sale  set  aside  but  while  appeal  against  this  decree  was  pending 
made  by  the  purchaser  was  not  voluntary  payment. 

See  EEFUND, 

Widow  :— 

If  a  Hindu  widow,  entitled  to  a  life-estate  only,  grants  a  putni,  it  does 
not  work  a  forfeiture  entitling  the  reversioner  to  enter  ;  and  the  reversioners 
are  not  entitled  to  have  the  putni  set  aside,  in  a  suit  during  the  lifetime 
of  the  widow. — Loll  Soonder  Doss  v.  Hurry  Kishen  Doss,  Marsh,  113  ;  1  Hay, 
339. 

A  putnidar  in  possession  under  a  title  from  a  widow,  subsequently 
purchased  at  an  auction-sale  six  years  before  the  death  of  the  widow  ;  this 
did  not  give  him  a  new  title  against  those  claiming  through  the  widow, 
especially  when  the  plaintiff  alleged  that  the  putnidar  had  allowed  the 
putni  to  fall  into  arrears  and  then  purchased  it  himself. —  Woomesh  Chunder 
Mookerjee  v.  Bissessuree  Debee,  6  W.  E.,  8. 

A  putni  lease  of  certain  lands  in  a  zamindaree,  granted  by  the  widow 
while  in  possession,  was  in  no  respect  invalidated  by  the  fact  that  her  equity 
suit  was  pending  at  the  time.  If  there  was  no  legal  necessity  to  justify  the 
alienation,  the  putnidar  acquired  no  more  than  the  life-interest  of  the  widow; 
but  if  there  was,  then  the  execution  purchase  at  the  instance  of  a  creditor 
was  subject  to  the  patta  granted  by  the  widow  as  a  valid  alienation  of 
prior  date. — Bissonath  Chunder  v.  Radha  Kristo  Mundul,  11  W.  E.,  554. 

A  a  Hindu,  died  leaving  his  widow  B  and  his  mother  C.  B  adopted 
D.  C 'granted  a  putni  pattah  to  E  of  certain  property  belonging  to  the 
estate  of  A.  During  the  minority  of  D,  B  received  the  rent  from  E,  and 
afterwards  D,  on  attaining  majority,  realized  rent  from  E  by  suits  under 
Act  X  of  1859.  Twelve  years  after  attaining  majority,  D  sued  for  cancel- 
lation of  the  putni  lease  and  for  obtaining  khas  possession  of  the  property. 
Held,  that  the  suit  was  not  barred.  The  receipt  of  rent  was  no  confirmation 
of  the  putni  lease  ;  it  only  created  the  relation  of  landlord  and  tenant. 
Held  also  that  the  plaintiff  was  not  entitled  to  khas  possession  before  the 
relationship  of  landlord  and  tenant  was  legally  determined  by  a  reasonable 
notice.— Bunioari  Lai  Roy  v.  Mahima  Chundra  Knuall,  4  B.  L.  E.,  Ap.,  86 ; 
13  W.'E.,  267. 

Grant  of  a  putni  by  a  Hindu  widow  does  not  absolutely  come  to  an 
end  on  the  death  of  the  widow.  It  is  not  void  but  voidable.  The  next 
taker  of  or  reversioner  to  the  zamindari  may  elect  to  assent  to  it  and  treat  it 
as  valid.  Eeceipt  by  such  person  of  rent  that  fell  due  after  the  death  of 
the  widow  may  under  the  particular  circumstances  of  the  case  by  his 
a<*ent  amount  to  election.  But  the  zamindar  may  explain  under  what 
circumstances  or  if  by  mistake  the  rent  was  accepted  by  his  agent  so  that 
'presumption  of  election  may  be  taken  away. — Modhu  Sudan  Singh  v.  E.  O, 
Rooke  I.  L.  E.,  25  Cal.,  1,  P.  C.  Followed  in  Hayes  v.  Harendra  Narain 
(1904— I.  L.  E.,  31  Cal,  698)  in  which  it  was  held  that  graut  of  a  putni  by 
a  Hindu  widow  is  not  void  but  voidable,  ami  may  be  validated  by  the 
consent  of  the  reversioner,  and  that  the  power  reposed  in  the  reversioner  of 
validating  an  invalid  alienation  by  a  Hindu  widow,  is  one  which  he  is  not 
competent  to  delegate  to  his  executor. 
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POSSSESION,  darputnidar  under  an  auction  purchaser  may  sue  for   ...  126 
darputnidar  from  a  putnidar  not  in  —  may  sue  for      ...  ...  126 

darputnidar  is  not  bound  to  apply  for  —  under  sec.  13  ...     53 

only  darputnidar  entitled  to  —  under  sec.  13  ...  ...     52 

under-tenure-holder  saving  the  putni  from  sale  by  depositing  money 

from  private  funds  entitled  to  —  of  the  putni         ...  ...     53 

defaulter  may  recover  —  from  darputnidar  in  possession  by  paying 

him  up  with  interest  ...  ...  ...  ...     53 

putnidar  from  a  zamindar  out  of  —  may  sue  for  ...  ... '  13 

suit  for — of  half  share  of  an  entire  putni   ...  ...  ...  126 

procedure  to  put  the  purchaser  in  —  of  the  putni  ...  68,     70 

purchaser  at  a  putni  sale  entitled  to  —  on   payment  of  security 

only...  ...  ...  ...  ...  18,     68 

when  opposed  purchaser  may  apply  to  the  Collector  for  68,  69 
to  the  Civil  Court  for          ...          68,69,     71 


police  to  assist  the  purchaser 
all  public  officers  to  assist 


zamindar  may  attach  and  hold  —  of  the  putni  if  security  be   not 

tendered  "within  one  month  of  sale        ...                ...  25,  26 

See  DARPUTNIDAR. 

PUBLIC   OFFICERS,   not   responsible  for  anything  done  under  this 

Regulation  except  for  fairness,  publicity,  etc.,         ...  ...  43 

to  assist  the  purchaser  at  a  putni-sale  in  obtaining  possession   if 

opposed               ...                ...                ...                ...  ...  69 

PURCHASE,  by  defaulters  and  others                ...                ...  ...  40 

by  defaulter  himself  how  far  valid                ...                ...  40,  41 

in  benami,  its  effect            ...                ...  40,  41 

by  a  member  of  a  joint  family  comprising  defaulters  and  others    ...  40 

penalty  on  —  by  defaulter          ...                ...                ...  ...  41 

registered  as  well  as  unregistered  putnidars    cannot  —  at  a  putni 

,           sale  ...                 ...                 ...                 ...                 ...  39,  40 

effect  of — at  a  putni  sale           ...                ...                ...  43—50 

zamindars,  darputnidars,  etc.,  may  purchase  at  a  putni  sale  ...  39 

effect  of  —  at  a  sale  under  Act  VIII  (B.C.)  of  1865      ...  ...  98 

PURCHASE  MONEY,  default  in  payment  of  ...                ...  39,  96 

how  to  be  paid          ...                 ...                ...                ...  39,  95 

PURCHASER,  order  confirming  sale  gives  good  title  to  —  ...  26 

should  register  his  name  in  zamindar's  sherista              ...  18,  21 
whether  by  transfer  inter-parte  or  at  a  sale  by  Court,  entitled  to  have 

his  name  registered  in  the  zamindar's  sherista        ...  ...  18 

at  a  putni-sale  not  liable  to  fee  on  registration               ...  ...  18, 

not  entitled  to  certificate  of  purchase          ...                ...  68,  70 

entitled  to  certificate  of  payment  of  purchase- money   ...  68,  70 

at  sales,  other  than  putni-sales,  liable   to   pay   fee  and  to  furnish 

security  to  zamindar            ...                ...                ...  ...  18 

rights  of  —                ...                 ...                 ...                 ...  43,  45 

may  sue  to  cancel  incumbrances                   ...                ...  ...  46 

may  eancel  under-leases              ...                ...                ...  46,  49 

may  sue  to  enhance  rent            ...                ...                ...  ...  44 

his  right  to  resume  ghat wali  lands               ...                ...  ...  45 
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entitled  to    access    to    all    papers    relating    to    the    putni  from 

zamindar            ...                ...                ...  ...  68 

implied  warranty  by.  zamindar  to  —  to  give  possession  ...  71 

cannot  avoid  lease  create  before  the  putni    ...                ...  ...  49 

entitled  to  umul-dastak  from  zamindar        ...                ...  ...  68 

may  recover  indemnity  from  zamindar  if  sale  is  set  aside  58,  66 

entitled  to  refuned  of   purchase-money  with   interest  and  costs  on 

sale  being  set  aside              ...                ...                ...  65,  VI 

under  Act  VIII  (B.C.)  of  1865   entitled  to   certificate   of  purchase 

and -to  possession                  ...                 ...                 ...  ...  96 

entitled  to  refuned  if  sale  under  Act  VIII   (B.C.)  of  1865    is  set 

aside                   ...                ...                ...                ...  ...  98 

PUTNI,  not  affected  by  the  Bengal  Tenancy  Act                 ...  ...  2 

created  by  a  Lakhirajdar  is  invalid              ...                ...  ...  6 

granted  by  one  not  competent  to  do  so  is  invalid          ...  ...  6 

by  a  Hindu  widow  may  be  valid     ...                ...  ...  6 

by  a  shebait  may  be  valid                ...                ...  ...  6 

has  the  character  of  real  property                ...                ...  ...  9 

declared  to  be  permanent,   heritable,   transferable    and   answerable 

for  debt             ...                ...                ...                ...  ...  11 

declared  valid  tenure                   ...                ...                ...  ...  9 

liability  to  sale  of     ...                ...                ...                ...  ...  10 

liable  to  be  sold  free  of  incumbrances  for  its  own  arrears  10,  43 

liable  to  summary  sale  for  arrears                ...                ...  10,31,  32 

not  liable  to  be  cancelled  for  arrears             „.                ...  10,  15 

portion  of  a  —  not  saleable  under  this  Regulation       ...  ...  32 

meaning  of  —  taluk                   ...                ...                ...  11,  12 

lease  is  not  for  agricultural  purposes            ...                ...  ...  13 

lands  composing  a — ...                ...                ...                ...  ...  14 

grant  of — to  indigo  planters,  its  object       ...                ...  ...  15 

sec.  7  does  not  affect  zamindar's  right  of  remedy  against  the   regis- 
tered putnidar    ...                ...                ...                ...  •  ••  26 

•    sec.  13  of  Act  VIII  of  1885  does  not  apply  to  —  tenures  ...  11 

sees.  15  and  16  of  Act  VIII  of  1885  apply  to  —  tenures  ...  11 

PUTNIDAR,  rights  and  liabilities  of  putmdars    ■               ...  1,12,13,  15 

may  underlet             ...                ...                ...                ...  ...  9 

not  liable  to  renew  his  putni  patta                ...                ...  ...  102 

payment  of  revenue  by—          ...                ...                ...  ...  C5 

entitled  to  rent  of  ijara  created  before  putni                 ...  ...  13 

not  liable  to  darputnidar  for  money  paid  by  him  to  the  zamiudar 

out  of  Court  to  save  the  putni            ...                ...  57,  127 

cannot  sue  to  recover  the  putni  from  the  darputnidar  in  possession 

until  his  claim  is  paid  oft'    ...                 ...                 ...  53,  56 

may  lodge  money  with  Collector,  when  1      ...                ...  58,  59 

may  sue  to  reverse  the  sale        ...                ...                ...  58,59,  60 

may  sue  for  damages  as  well      ...                ...                ...  ...  58 

entitled  to  his  putni  when  sale  is  set  aside                     ...  ...  67 

entitled  to  excess  of  sale-proceeds                 ...                ...  10,  75 

proprietor  not  debarred  from  resuming  possession  of  extra  lands 

held  by ...                 ...                 ...  •••  6 

See  DEFAULTER. 

RECEIVER,  may  apply  for  summary  sale  of  putni  for  rent  ...  30 

REFUND                                           ...                ~                ...  •••  126 

of  excess  rent  paid                       ...                ...                ...  •••  127 

of  bonus  on  creation  of  a  putni  not  in  existence            ...  ...  127 

of  money  paid  to  save  putni  from  sale         ...                ...  ...  127 

of  purchase-money                      ...                ...                ...  ...  128 
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purchaser  entitled  to of  purchase-money  if  nothing  is  saleable  ...  129 

unregistered  darputnidar  entitled  to of  money  paid  as  rent  to 

save  the  putni  from  sale  ...  ...  ...  127 

REGISTRATION,  of  name  ...  ...  ...  19,129 

fee  demandable  by  zamindar  on of  transfers  of  putni  tenures  11,     18 

fee  not  payable   on of  transfer    by  sale  under  this  Reg.  but 

security  ought  to  be  furnished  ...  ...  18,     68 

fee  not  payable  under  this  Reg.  on of  devolution  by  succession        19 

fee  payable  on of  devolution  by  succession  under  Act  VIII  of 

1885  ...  ...  ...  11,     19 

remedy  on  refusal  of —  ...  ...  ...  21,     24 

zamindar  cannot  refuse of  transfers  on  receiving  security  and 

fee  where  demandable  ...  ...  18,     21 

recognition  by  acceptance  of  rent  is  equivalent  to ...     24 

See  CIVIL  COURT. 

REGULATION,  I  of  1793  ...  ...  ...      7,  8,  10,  24 

III  of  1793  ...  ...  ...       ...  79 

VIII  of,,  ...  ...  ...     7,8,  24 

XLIVof,,  ...  i     ...  ...  2,3,7,8,  50 

VII  of  1799  ...  ...  ...  69,  72,  81,  89 

I  of  1801  ...  ...  ...       ...  8 

V  of  1812       ...       ...       ...    2,3,5,  69 

XVIII  of  1812    ...       ...       ...    2,  3,  5,  50 

XXIX  of  1814    ...       ...       ...       ...   8 

XIX  of  1817     ...       ...       ..        ...  84 

VIII  of  1819,  when  applicable  ?       ...       ...   6 

I  of  1820        ...       ...    30,  31,  53,  75,  86,  89 

VII  of  1822      ..        ...       ...       ...  41 

VI  of  1823       ...       ...       ...       ...  50 

VIII  of  1831  ...  ...  ...  ...  89 

VII  of  1832  ...  ,.  ...  ...  89 

III  of  1872  ...  ...  ...  86,88,  89 

III  of  1886  ...  ...  ...  86,88,  89 

RELINQUISHMENT,  of  putni  ...  ...  51,     52 

zamindar  accepting of  putni  takes  it  subject  to  incumbrances, 

if  any  ...  ...  ...  ...     52 

RENT,  liability  of  transferror  and  transferee     ...  ...         19,23,130 

•  even  when  part  is  transferred  ...  ...  ...     23 

for after  transfer  ...  ...  ...  ...  130 

registered  tenant  liable  to  pay ...  ...  ...     23 

liability  of  transferee  for due  before  transfer  20,     77 

putni  and  person  of  putnidar  liable  for if  collections   by  sezaul 

fall  short  of  the  demand  due  ...  ...  ...     26 

even  after  issue  of  sezaul  the  putnidar  continues  liable  for ...     25 

first  charge  on  the  tenure  ...  ...  ...  ...     14 

liability  to  pay ...  ...  ...  129—131 

payable  by  kists,  how  ?  ...  ...  ...         13,76,131 

appropriation  of to  particular  kists        ...  ...  ...  130 

personal  liability  of  putnidar  for  arrears  of ...         42,74,     77 

assignment  of to  pay  revenue  ...  ...  13,     16 

revenue  payable  out  of —  ...  ...  ...  ...     77 

payment  to  third  party  with  landlord's  consent  ...  ...  130 

where  putnidar's  possession  is  disturbed  by  the  zamindar,  liability 

for ceases  ...  ...  ...  ...     75 

on  sale  of  putni  defaulter  ceases  to  be  liable  for  rent  from  date 

of  application  for  sale  ...  ...  ...  ...     75 

purchaser  not  liable  until  put  in  possession  ...  ...    75 
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purchaser  not  liable,  if  umuldastak  is  withheld              ...  ...  75 

payable  by  purchaser  in  possession  though  his  vendor's  title  is 

defective                                 ...                 ...                 ...  ...  13 

payable  when  sale  is  set  aside  for  the  period  before  sale  ...  80 

after  sale  ...  ...  76 

non-liability  to  pay  —  ...  ...  ...  129—131 

payment  by  putnidar  to  save  the  zamindari  from  sale,  held  to  be 

payment  of  putni ...                ...  76,  131 

suit  for pending  suit  to  set  aside  sale  does  not  lie  ...  76 

suit  for  assigned ...                ...                ...  ...  77 

suit  for by  purchaser  at  a  putni  sale  of  a  putni  created  by 

lakhirajdar                           ...                ...                ...  ...  72 

claim  for set  off  against  claim  for  money                 ...  ...  77 

RE-SALE,  of  putni  on  purchaser's  default  in  paying  purchase-money  ...  39 

time  of ...                ...  ...  39 

notice  of ...                ...  ...  39 

publication  of  such  notice                  ...                ...  ...  39 

at  the  risk  of  defaulting  purchaser               ...                ...  ...  39 

of  under-tenure  under  Act  VIII  (B.C.)  of  1865              ...  ...  96 

deficiency  on to    be    levied    by    execution    against    defaulting 

purchaser                              ...                ...                ...  ...  39 

forfeiture  of  deposit  on ...                ...  ...  39 

RES-JUD1CATA             ...                ...                ...                ...  ...  132 

REVENUE  SALE  LAW                   ...                ...               ...  ...  102 

RULES  of  the  High  Court                ...                ...                ...  ...  25 

of  the  Board  of  Revenue            ...                ...                ...  ...  105 

retrospective  effect  of as  to  incumbrances  on  putni  sale  ...  51 

RUPEE                                                ...                ...                ...  ...  20 

SALE,  when  to  take  place                 ...                ...                ...         29,  30,  38 

time  of  putni —         ...                ...                ...                ...  ...  42 

application  for  putni to  Collector  (See  APPLICATION)  28,  30 

who  may  apply                             ...                 ...                 ...  ...  30 

tenures  liable  to under  this  Reg.            ...                ...  28,  31 

arrears  for  which  summary  sale  is  allowed  ...                 ...         28,  30,  32 

portion  of  a  putni  not  liable  to —                 ...                ...  ...  32 

in  the  month  of  Jaista               ...                ...                ...  28,  37 

Agrahayana  (Aghdn)            ...                ...  29,  38 

EFFECT  OF  SASE : 

free  of  incumbrances                  ...                ...                ...  ...  43 

middle  interests  cancelled           ...                ...                ...  ...  44 

except  bona  fide  engagements  with  raiyats         ...  ...  44 

only  interest  of  putnidar  is  sold  at  a  sale  not  under  this  Reg.        ...  51 

BOW  SALE  MA  Y  BE  PREVENTED  : 

by  under-tenure-holders             ...                ...                ...  ...  f#2 

by  putnidars  before  date  of  sale                   ...                ...  ...  58 

on  the  day  of  sale                       ...                ...  ...  58 

the  mid -year  sale  by  part-payment               ...                ...  ...  30 

reason  for  allowing  under-tenants  a  means  of  staying  sale  ...  52 

under  Act  VIII  (B.  C.)  of  1865                    ...                ...  ...  95 

PROCEDURE  TO  BE  OBSERVED  IN  SELLING: 

zamindar  to  recognise  only  registered  tenant                  ...  ...  23 

to  certify  balance  and  service  of  notice  in  the  mofussil    ...  42 

as  to  notice— See  NOTICE. 

as  to  powers  and  duties  of  Collector— See  COLLECTOR. 

kabuleut  to  be  produced  at  the  mid-year  sale                ...  ...  42 

sale  how  to  be  conducted            ...                ...                ...  ...  42 

sale  to  be  held  in  public  Kachhari                ...                ...  ...  39 
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forms  to  be  observed 

order  of  sale 

rules  as  to  bidding 

putni  to  be  sold  if  claim  remain  unpaid  on  date  of  sale 

rules  for  bidding 

to  be  sold  to  the  highest  bidder 

15  p.  c.  to  be  paid  by  purchaser  on  the  date  of  sale 

more  than  15  p.  c.  cannot  be  demanded 

re-sale  on  default — See  KE-SALE. 

deposit  by  purchaser  under  Act  VIII  (B.  C.)  of  1865  ... 

default  of  purchaser  under  Act  VIII  (B.  C.)  of  1865  ... 

WHEN  SALE  MA  Y  BE  SET  ASIDE  :— 
when  not 

sale  may  be  voidable  but  not  void 
without  notice  is  informal 

ought  to  be  set  aside  when  there  is  no  evidence  of  service  of  notice 
when  notice  is  defective 

when  publication  of  petition  and  notice  is  irregular 
for  substantial  irregularities 

- — and  not  for  inadvertent  omission  of  one  of  the  formalities 
if  no  arrear  was  due 

for  substantial  injury  aud  breach  of  form    ... 
w  h  ere  sold  after  deposi  t 
if  notice  is  not  served  in  Collector's  Kachhari 
inadequacy  of  price  is  no  good  ground  for  setting  aside  sale 
or  when  defaulter  is  minor 
or  if  some  defaulters  be  dead 
nor  when  defaulter  purchases  benami 
if  notice  is  duly  served,  sale  not  to  be  set  aside  for  non-compliance 

by  the  peon  with  all  the  formalities 
nor  for  defect  in  receipt 

See  SUIT  TO  SET  ASIDE  SALE. 

SALE-PROCEEDS,  how  and  where  to  be  disposed  of  under  this  Reg.  73 

balance   of to  be  held   by  the  Collector  to  answer  claims    of 

under-tenants    ...                 ...                 ...                 ...                 ...  73 

excess  of to  be  paid  to  defaulter              ...                 ...                 ...  75 

how  to  be  paid  if  there  be  many  claimants                    ...                 ...  74 

to    be   utilised   in   paying   first   to   Government,   then    zamindar's 

balance  and  expenses            ...                 ...                 ...                 ...  73 

but  not  antecedent  balances              ...                ...                ...  73 

any   one  interested  in  the may  substitute   Government   Secu- 
rities                   ...                 ...                 ...                 ...                 ...  75 

to  be  realized  by  zamindar  if  sale  is  set  aside                 ...                 ...  78 

lien  of  mortgagee  on  surplus — ...                 ...                 ...                 ...  78 

how  to  be  dealt  with  under  Act  VIII  (B.  C.)  of  1865    ...                 ...  96 

SANITARY  DRAINAGE  ACT  1895  ...  ...  ...  102 

* 

SECURITY,  demandable  by  zamindar  from  purchaser        ...               18,  68 

but  not  when  share  is  transferred                      ...                 ...  11 

on  registration  of  all  sorts  of  transfers  of  a  putni             19,  28 

but  not  on  succession  from  heirs                      ...                ...  19 

amount  of demandable         ...                ...                 ...                ...  18 

on  zamindar's  contesting  the  amount  tendered  by  purchaser,  pur- 
chaser may  have  recourse  to  Civil  Court                ...                ...  21 

suit  lies  to  compel  the  zamindar  to  accept   security  from  transferee  21 

SEPUTNI,  rights  of  the  holders  of  ...  ...  ...  ...    60 

19 


... 

42 

•  • . 

42 
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40 
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59 
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42 

95 
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96 
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SERVICE  OF  NOTICE,  before  15th  Baishakh...  ...  29,  38,  63 

for  mid-year  sales  of  putni  before  15th  Kartick  ...    30,  38,  63,  G4 

under  this  Reg.         ...                 ...                 ...  ...  29,33—36 

how  to  be  effected    ...                 ...                 ...  ...  29,33,  34 

who  may  be  witness  to ...                 ...  ...  29,  33  —  35 

formalities  as  to must  be  strictly  observed  ...  ...  35 

must  be  strictly  in  accordance  with  law        ...  ...  ...  33 

strict  observance,  when  necessary  ?  ...  35_3G 

in  the  zamindar's  Kachhari        ...                 ...  ...  ...  37 

in  the  defaulter's  Kachhari         ...                 ...  ...  29,  34 

in  collectorate                                ...                 ...  ...  29,  36,  37,  92 

in  the  mofusil             ...                 ...                 ...  ...  29,  34 

in  the  mahal  in  arrear                 ...                 ...  ...   29,34,35,  36 

on   defaulter's  agent                    ...                 ...  ...  ...  34 

on  defaulter  personally                 ..                  ...  ...  34,35,  36 

not  sufficient           ...                 ...  ...  ...  62 

on  resale                     ...                 ...                 ...  ...  ...  39 

proof  of (See  BURDEN  OF  PROOF.)  ...  ...  33,  35,  36 

to  be  strictly  proved  by  zamindar                  ...  ...  ...  61 

zamindar  responsible  for  due ...  ...  ...  29 

of  sale  of  under- tenures  under  Act  VIII  (B.C.)  of  1865  ...  94 

SEZAWUL,  by  zamindar  on  succession  to  putni  ...  ...  26 

right  of  zamindar  issuing to  claim  balance  of  unrealized  rent  ...  25 

putni  may  be  sold  for  such  balance             ...  ...  ...  65 

zamindar     may    issue on    purchaser's    failure  to  pay  fee  and 

furnish  security                     ...                 ...  ...  20,  25 

draft—    ...                 ...                 ...                 ...  ...  ...  Ill 

See   ATTACHMENT. 

SUB-DIVISION  of  putni  without  zamindar's  consent        ...  ...  -i± 

SUIT  TO  SET  ASIDE  SALE  : 

of  part   of  the  putni  does  not  lie                  ...  ...  ...  60 

of  the  entire  putni  lies                 ...                 ...  ...  ...  01 

parties  in  a ...                 ...                 ...  ...  ...  61 

collector  is  not  a  necessary  party                   ...  ...  ...  61 

purchaser  is  a  necessary  party    ...                 ...  ...  ...  5s 

zamindar  is  a  necessary  party    ...                 ...  ...  ...  61 

form  of  the  suit         ...                ...                ...  ...  ...  (?l 

where  to  sue               ...                 ...                 ...  ...  ...  60 

who  may  sue              ...                 ...                 ...  ...  58,  69,  60 

purchaser  may  sue,  when  !           ...                ...  ...  58 — 60 

registered  tenant  may  sue            ...                 ...  ...  ...  59 

un-registered  share-holder  in  a  putni  may  sue  ...  ...  59 

seputnidar  may  sue                      ...                 ...  ...  ...  60 

co-sharer  may  sue  alone                ...                  ...  ...  ...  60 

benamdar  cannot  sue                  ...                ...  ...  ...  60 

defaulting  bidder  at  a  re-sale  cannot  sue    ...  ...  ...  60 

on  the  ground  of  fraud                ...                 ...  ...  ...  65 

motive  for  the  sale  not  to  bo  looked  to  in ...  ...  <;i 

purchase  benamee  is  no  ground  for  a ...  ...  Vri 

when  Bale  may  be  set  aside  and  when  not  (See  SALE.) 

what  is  sufficient  plea  in ...                 ...  ...  ...  63 
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OPINIONS  ON  THE  FIRST  EDITION  (1895.) 

The  Hon.  Sir  H.  T.  Prinsep,  J.,  Kt.-"  *  *  your  annotated 
edition  of  the  pntni  law,  I  have  no  doubt,  will  prove  useful." 

The  Hon.  J   F.  Norris,  J.—"  I  have  no  doubt  I  shall  find  it  useful.' 

The  Hon  O.  H.  Hill,  J  — "Though  I  have  had  no  occasion  yet  to 
use  it,  it  is  clear  that  you  have  expended  research  upon  it,  and  I  am  sure 
that  when  the  occasion  does  arise  I  shall  find  it  useful." 

The  Hon.  E.  G.  Sale,  J. —"Your  work  ought  to  prove  a  useful 
compilation,  because  you  have  succeeded  in  gathering  together  all  the  law 
on  the  subject  in  a  handy  and  convenient  form." 

The  Hon,  Sir  Gooroodass  Banerjee,  J.,  Kt.,  ma.,  d.l.— "  I  have 
not  had  time  to  read  it  with  care.  But  from  the  cursory  view  I  have  been 
able  to  take  of  the  book,  1  think  the  notes  given  are  full  and  well  arranged." 

The  Hon.  H.  N.  Gordon,  J.— "The  book  supplies  a  want,  and  will 
I  am  sure  be  found  very  useful  book  by  the  Bar  and  the  Bench." 

The  Hon.  J.  P.  Stevens,  J.— "I  have  not  had  time  to  make  a 
critical  examination  of  it  ;  but  as  far  as  I  have  been  able  to  form  a  judg- 
ment it  seems  to  be  a  useful  little  work." 

The  Hon.  P.  E.  Pargiter,  J.—"  It  appears  to  be  full  and  should  be 
a  welcome  aid  to  all  concerned  with  Putnis." 

H.  W.  Carnduff,    Esq.,   i.c.s.— "  It  seems   to  me  to  be  a   useful 

work." 

The  Hon.  Dr.  Rashbshari  Ghosh,  C.  I.  B.,  mi,  d.l.— "  Your 
notes  are  very  copious  giving  the  substance  of  the  reported  cases  from  the 
passing  of  the  Regulation  down  to  the  date  of  the  publication  of  your  book. 
I  have  no  doubt  that  your  Putni  Sale  Law  will  be  a  very  acceptable  addition 
to  the  library  of  every  lawyer  in  Bengal." 

The  Hindoo  Patriot.—"  *  *  The  constructions  of  the  Sudder 
Dewany  Adalut  and  the  rules  of  the  High  Court  and  the  Board  of  Revenue 
have  been  given  and  useful  miscellaneous  notes  as  well  as  the  law  of  pro- 
cedure has  been  incorporated.  The  edition  is  neatly  got  up  and  ought  to  be 
of  great  use  to  the  profession  and  the  landowning  classes." 

IN  PREPARATION. 

The  Succession  Certificate  A.ct  VII  of  1889  (with  notes)  Second  and 
Revised  Edition. 


